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INSTRUCTIONS: 

 
You will have three hours to complete the two questions for this examination. 
(1 ½ hours per question.) 

 
Read the bullet pointed "issues" (call of the question) at the bottom of the 
page before reading anything else. Read the entire question before 
outlining or writing the answer. Please answer both questions according to 
current California Community Property Law. 

 
Write the question's answer using the Issue, Rule, Analysis and Conclusion 
approach for each issue. Use as many RELEVANT facts from the question 
as possible when writing the issue, rule, analysis 
(arguing both sides of the issue) and in writing a conclusion. You will receive 
no credit for adding facts in your discussion that are not part of the 
question's facts. You will receive less credit for an IRAC answer and 
discussion if you have not FULLY integrated as many relevant facts as 
practical from the question into your written answer. 

 
Good Luck. Tom Wright 
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QUESTION 1: 

 
In January 1995, Howdie (H), returned to Santa Rosa after graduating from Stanford and 
receiving his CA real estate broker's license. H had inherited his parents’ entire 50-year 
real estate business including its land; their large, furnished home; and a $500K 
"investment portfolio". The business had 5 clients and a great reputation. 
H named his new business "Gold Standard Realty.” He hired clerical staff, connected 
with old classmates, joined community organizations, and by the end of 1995, as the 
only broker-agent in the business, he had two commissions totaling $500,000 from the 
old clients and he had 10 new clients. H’s after-tax net income was $200,000 per year 
from “Gold Standard Realty.” At the end of 1995, “Gold Standard Realty” 
appraised at a value of $2 million, NOT including the building and land. The inherited 
home appraised at $2 million. 

 
In January 1996, H married Wendy (W), an attorney, who practiced in Santa Rosa. W 
convinced H to transfer the home into "Community Property with a right of survivorship" 
for estate tax purposes. H properly recorded a grant deed reflecting this ownership 
change. H and W borrowed $200,000 in a joint loan and used all of the funds to make 
major home improvements. They paid $1,000 principal payments per month towards 
the loan. (Community improvements = $1,000/month x 12 months x 6 years x 12 = 
$72,000). 
 
H established a joint account in H and W’s names in which H deposited ALL of his net 
monthly income ($200,000 per year) and W deposited $10,000 per month from her 
monthly income into the account. The money in that account was used to pay all 
predictable community expenses including the home loan. Deposits ALWAYS exceeded 
expenses and the excess regularly retained in the account was $5,000 per month. The 
balance of W’s monthly $11,000 per month earnings were deposited into her separate 
account, in her name only. (W’s after-tax earnings were approximately $252,000 per 
year). During the marriage, W managed the joint account, including payment of 
community bills, and managed her separate account balance. H managed his separate 
inherited account during the marriage. (Community account = $5,000 per month x 12 
months x 6 years = $360,000) (W SP account = $11,000 per month x 12 months x 6 
years = $792,000). 
 
 



 

For the five years from January 1996 to January 2002, W earned $252,000 net per 
year. H continued to earn $200,000 net per year from "Gold Standard Realty". (Note 
that with respect to H’s Gold Standard earnings for the period January 1995 through 
January 2002, $200,000 per year was "a reasonable salary for someone in a similar 
profession".) In January 1997,  H used $250,000 from his inherited account to finance 
TWO satellite offices using the "Gold Standard Realty" name in site one: Corte Madera 
and site two: Napa. H set up EACH office with an independent real estate broker and 
staff. H financed 100% of it solely through funds from his inherited separate account. 
From January 1, 1997 to January 2002, he met with both brokers twice a week for a 
maximum of two hours each week to discuss marketing and strategy. After expenses, H 
% share of profits from both satellite businesses (excluding Gold Standard main office 
income) was an additional total net income of $200,000 net per year which H deposited 
into his separate inherited account. (1/1997 – 1/2002 = 5 years x 13 x $200,000 = $12 
million). 
 
In January 2002, W filed for dissolution. There is NO MONEY in the joint account. 
Both parties seek accurate joint account balances, reflecting the appropriate level of 
retained cash given the amounts deposited and the expenses paid. Gold Standard 
Realty at dissolution is valued at $15 million. The home is valued at $6 million. H and 
W paid $72,000 in principal toward the home loan during the six years. (See above 
for calculations of total account accumulations.) 

 
Discuss the community property and separate property share issues, the rules, 
analysis/arguments and conclusions using IRAC method for: 
 
•​ Gold Standard Realty business 
•​ The Home, home improvement credit, and loan balance 
•​The Joint account 
•​ H’s inherited account and W’s separate account 
•​ Discuss the fiduciary duty issues 
 
 
 

***** 
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QUESTION 2: 

 
In January 2002, Hal (H) and Wanda (W) met in college in California. H was in his "first 
year" of a four-year night school law school program. W was a nursing student finishing 
her Nurse Practitioner's license/ clinical work at the University's hospital. They married 
and moved into student housing. W was hired by the hospital making $12,000 per 
month, which she deposited into a joint account from which she paid most of their joint 
expenses and $1000 towards H's existing and back tuition. H worked 20 hours a week 
as a law clerk and placed his earnings in the joint account. H paid only a small portion of 
community expenses. The current pattern continued for five years until January 2005 
when H stopped working to prepare for and take the California Bar exam. W had paid 
$48,000 (5 years x 48 months x $1,000 per month) of H’s tuition and loan fees and paid 
the vast majority of the living expenses during the period between the marriage on 
1/2002 and 1/2007 when H passed the state bar.  
 
In January 2005, W inherited a large home in Utah worth $1 million, debt-free, at a 
famous ski resort. She took title to the home in her name. She also inherited $100,000. 
She established a separate account with the $100,000, which she used to pay the taxes 
and expenses for the home, and in which she deposited the rent (she listed the home 
on VRBO). W netted $3,500 or more each month.  

 
In January 2007, H passed the bar exam and accepted an associate position at a large 
law firm earning $12,000 per month with additional bonuses and other employment perks. 
H’s salary increased each year. During the first four years at the firm, H tried ten personal 
injury cases with his mentor and ten cases on his own. In January 2011, his salary was 
increased to $400,000 and he received a $250,000 bonus. H deposited all of his earnings 
into the joint account. 
 
In January 2011 W’s salary continued to be $12,000 per month. W was then injured by a 
drunk driver. W broke both legs and one hand was seriously injured, potentially affecting 
her ability to do her job. The jury awarded her $5 million including medical, future and 
punitive damages, and it was all paid during marriage. It was unclear if W could ever 
return to work.  

 
 
In late 2011,   H  &  W  purchased a home for $1.3 million. They used H’s earnings to 



 

make the down payment and title was recorded in H & W’s names as "community 
property". H and W agreed in writing to make significant home improvements. W 
contributed $150,000 from her Utah account and H contributed $250,000 from his 
bonus. The funds were deposited into the joint account and the improvements were 
made. 
 
In January 2012, H filed for dissolution. At dissolution, H & W’s HOME was worth $3 
million including improvements, the Utah VRBO home was valued at $3 million, and W’s 
Utah account is $350,000 with interest. 

 
Discuss the claims and defenses for both H and W (IRAC method) for the following issues: 
 

●​ H's Law School Education/tuition/ expenses/reimbursement 
●​ W’s Utah VRBO and the separate account established by W 
●​ The HOME and any improvements 
●​ The Personal Injury Claim 

 
***** 
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/ !Jt{ 1. Whether the community has an interest in the appreciation in the value of the �sina
for the period of the marriage given that the business was inherited, but built up 'QY 
����-

GENERAL PRESUMPTION 

CA is a community property state. All property that is acquired during a valid marriage by the 
labor of either spouse while domiciled in CA is presumed to be community property (CP). CP is
any property acquired during a valid marriage by the labor of either spouse while domiciled in 
CA. Separate property (SP) is any property acquired before marriage, during marriage by gift or 
inheritance, after the date of separation, or the rent, profits, and issues of SP. 

SP BUSINESS 
�-·,-. ' . ' 

.... -� • 

A SP business is affy-�iab/e1tt�iness,created;�fo�ma,rria�. ASP business may increase_�
value during the penQdj)!Jbe1rlarriage, and thEt'COmmJJDJfy;has an interest in that appreciation. • lv' 

Courts have wide discretion to use any reasonable accounting in order to apportion the growth 
so long as it achieves substantial justice. However, there are two primary formulas the courts 
use: Pereria and Van Camp. 

Und19r'Pereria, if.the growth of the SP business is due primarily to the labor, talent, and industry 
of either spouse, then the growth is considered community. The courts will give the separatizer 

···~·�-·····••'. 
the fair m.9rket value·of t�Jwsuiess at the time of marriage plus a reasonable rate of return on 
an if!v�t well �ured.. This is usually around 7% but courts have discretion to change that 
rate. The remainder of the appreciation is given to the community. 

Unde{Van Camp, if the growth of the SP business is due primarily to external factors, such as 
market conditions and independent contractors, then the growth is considered separate. The 
courts will

·
g

·· 
i
.
ve the�;:�;.;easonable sa�edon the salary of a similarly situated 

professionciljn the • :"'�Will subtract out family expenses. The remainder
of the growth is given to the separatizer. 

There is also a hybrid approach under Brandes. In that case, if the SP business starts out as 
Pereria type business but morphs into a Van Camp type business, then the courts will identify
the two periods and apply Pereriet1&�firsnmttWn"Carriplo the second period. 

Here, H has inherited a business, including the land, investment portfolio, and great reputation. 
This is a SP business because this business was started before marriage and given to H by 
inheritance. Furthermore, this is a viable business because it was already up and running by the 
parents who gave it H, and because the business owned property and had existing clients and a 
great reputation. 

W could argue that the courts should apply the Pereria approach because this was a small 
mom and pop business with only 5 clients when H received it, and it was H's labor and industry
that turned this into a great business. There was only a small clerical staff and H presumably 
spent all of his workin�fnoursinltl'e office, de�loping the 6i.Jsiness. the facts further indicate
that this a Pereria business by indicating that H was actively participating in networking through
community organizations and meeting with old classmates, which show that H's was putting 
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significant time and effort into this business. While the facts are not exactly clear what efforts 
were made by H after the marriage, presumably H continued to work at the office and spent the 
same amount of time and energy that he poured into the business before marriage. 

On the other hand, H could argue that the courts should apply the Van Camp approach 
because H opened two additional offices which he was not in charge of managing, which 
represented the labor of independent real estate brokers- not H's labor. Furthermore, because 
H only met with the brokers for two hours per week, H has not spent nearly any time at all in the 
development of the business after 2002. H� was. only passively involved and reaping a huge 
reward in the form of double the incom ne was ma� before the additional offices opened. 

Ultimately, the court will likely apply th Brandes apprl>ach because these represent two very 
distinct periods of time. While it is true tH th�tJsiness initially required significant supervision 
and labor on the part of H changed after 2002. At that time, the majority of the money was made 
by the independent brokers at the additional offices. Therefore, the court will likely apportion the 
years from 1996 to 1997 under the Pereria approach, and the 1997 to 20002 period under the 
Van Camp approach. H would get fair market value of the biz at marriage (2 M) plus a 
reasonable rate of return over the 1996-1997 period, and the community would receive the 
remaining appreciation for that period. Beginning in 1997, th�•community would only receive a 
reasonable salary ($200k/year) for the remaining years of the hiarriage ( 1997-2002) less family
expenses. H would receive the remainder. 

• \ 

4:;\ <, 
\/ ,J .. 

2. Whether the community has an interest irr:fhe ho�e given thaJ �e home was acquired
before marriage, but ownership was c�ctror tax .�-urp?!��:

GENERAL PRESUMPTION (SUPRA)

MOORE MARSDEN 

--"------

Under Moore Marsden, the community is entitled to a pro tanto ownership interest in the 
appreciation·ora SP home for the period of the 111arriage. In order to calculate the CP pro tantc;> 
interest, courts divide the community's contributions towards the principal by the historic 
purchase price of the home. To determine the SP pro tanto intere�t, the court adds the SP 
down payment to the loan amount. From that number, the court subtracts out the community's 
contributions, then divides by the historic purchase price. Then the court apportions the marital 
appreciation according to the percentage of interest. The community also recieves •• 
reimbursement for contributions towards the principal, not maintenance taxes or insurance. The 
separatizer receives their SP down. payment, reimbursement for the prjncipal payments before 
marriage, pro tantointefes

t 

in marital apprec;iation, principal p�yments after date of separation,
and the outstanding loan. '· 

TRANSMUTATION 

A transmutation is a change in the character of property. It requires a signed writing. The writing 
must include an express declaration madeJoined in, or consented to by the adversely affected 
party and a statement clearly indicating the intent to change the character of the property. It is 
rebuttable by tracing or written agreement. 

LENDER'S INTENT 
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Debt taken out during marriage is presumed to be CP. This may be rebutted using the lender's 
- • intent test. If the lender intended to rely solely on the SP of one spouse, then the debt may be
,,�PL 
<;, 1' ...

Here, H inherited a home worth 2 million. This is a SP home, initiallyLbecause it was acquired 
before marriage and by inheritance. However, ther�-afe rioJacis to indicate'whetherJhere was 
any outstancting·toan-ontheho·me. _ Because thefacts are lSile,nt a_s to any_payments n:ic1fl� on 
the principal in the period preceedfriglhe marriage, I will assume that therewas no outstanding 
loc;!_n on the SP home. Therefore, Moore Marsden would not apply because there ·could be no 
way for the community to ma�t>rcontribate to 1he prindpai payments. The loan payments' only 
began,�fter the home was transferred to both spouses.�

"""-
ll ...,.,, -i-,;:-,:·-�-

-
-······· ... ifi_ )•. .·· '" / � � �\JJJlJ ·"'' Vov ·,

How�er .. this.co��YD!h'M.WQJJ,ltth�'ie i:l!t!n�st whafb_c!Q.QdginaJly beeri an SP home"through( 
1 transr'm:ttation:The transfer, as evidenced by the grant deed, is a valid transmutation because 

• <1 )ihe deed turned what had been an SP home into a CP asset l>y titling the asset in joint form.
'· ··• • Unde� the joint title presumption, ar'iy property titled in joint form is presumed to be CP unless

there i�ar-irn:fieatmn•·on1:he-,face-of deed that it is lntendedto remain SP or through written 
agreement of the parties:·Furthermore, the grant deed is a writing since, it is a document, and 

\ 
the document is signed by H because that is what 1s required for real estate documents to have 
binding effect. The face of the deed would clearly indicate H's intention to change the character 
of the· SP home since it presumably contains language conveying the home to the couple jointly. 
H is the party adverse!y affected since he is losing his SP interest in the home. 

"""-

H could argue that there was coercion and seek to set aside the transmutation based on thJN 
fact the W was "convincing" him to this transferl:>r tax reasons. However, in the absence of 
additional facts, the Ws persuading H to transfer the Home for tax reasons in not a sufficient 
basis to allege coercion since many people title property for tax advantages and does not on its 
face indicate ill will. 

Therefore, this is likely a valid transmutation. 

Regarding the loan balance, the loan is likely CP because there are no facts to indicate that the 
lender relied solely on H's SP. While H could argue that the home itself was worth at least 2 
million at that point and was a major asset that the lender likely relied on in extending credit to 
improve the home, the fact remains that this was� loan takerrootduring marriage. Both 
spouses work lucrative jobs that the.lender likely also considered in extending the loan. 
Furthermore, the hon:ie had been re-titled as a CP asset at this point, so even if the lender had 
relied on it, it would have been relying·o_n CP. Therefore, in the absence of additional facts 
indicating that the lender relied exclusively on H's SP, this was likely� community loan and the 
community is liable for the remainder. 

REIMBURSEMENT FOR IMPROVEMENTS 

A spouse may seek reimbursement if the contributed SP towards the down payment, principal 
payments, or improvements. 
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�? Here, the facts are clear that the improvements were made using a ho�Jmprovement loan
which was a joint loan. Because the improvements were made by joint loan, there is no, 
reimbursement for these improvements. t• 

. . __ ,lil, 

Therefore, while either W or H may try to claim reimbursement for1these improvements, there
are no facts to support this argument since no SP was E?XPended in the improvements. 

-~"""'' 
-,.__.,� .,· ,.·.,,,1,,.._,_ _, . .;,�--· - _,, ·"'""''�' 

3. Whether the jo(nt acc9\Jnt and the funds contained therein should be considered CP or SP 
given that both sp� were contributing their salaries and using the account for family 
expenses. 

G����ESUMPTION (SUPRA) 
·\

/CAMPAL ;
1 •

/ . l \ \ \\
/ Und�-�lifornia Multiple Party Account Law (codified in Probat "Cod� ��O ), at 1eposits"into 

1 

1"--the·-account of a married person are presumed to be CP. This ru 
• 

n if the bank i ·account is titled in one spouses name only. Under !!leJamUy--e�esumption, all �-" , 
community expen§es are presumedto be paid usihg community propertyf(lnirs. 

Here, both spouses are con!ributing to � joint account l:>y adding all or some of their earnings 
into the account wfiicfi bearsbotfilfand Ws name. From this account, all community /
expenses are paid, including the payments for the home improvement loan. The accounts and
any lunds contained in the joint account are community property because the account was 
estaplished after marriage, making this the account of married persons. Furthermore, the. 
account and funds are CP because the spouses are adding their earnings, which are CP in 
nature since those funds were earned during marriage in exchange for work performed while 
living in CA While H could try to argue that his salary stems from a SP business _and therefore 
is SP, this argument will likely not succeed because he is being compensated for his labor and
effoi'tlnei'e";"which is considered CP by definition. 

• • 

Therefore, the account and accumulated earnings in the amount $5,000 per month over the
period of the marriage are all CP. 

4. Whether H's inherited account and Ws separate account retain their separate character
despite H and Ws addition of their earnings into the accounts. 

GENERAL PRESUMPTION (SUPRA) 

CAMPAL (SUPRA) 

Tracing 

Property of &oe. character produces rents, profits, and issues of the same charafter. Tracing is
working backwards to determinewhether an as§�fw�s SP.orCP.at acqt.iistion. There are two 
methods: direct and exn��t[on: Oirecflracing. requires that sufficient SP funds ·were in the 
account to make a purchase and the spouses intended for the purchase to be made with SP. 
There must be testimony of the spouses intention to keep SP, an expert to testify about the 
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accuracy of trace and records, See compliant records, and timely notice to other spouse. 
Exhaustion requires that community funds be exhausted. Community funds are exhausted if 
family expenses meet or exceed available funds. Any remaining funds may be presumed to be 
SP. 

COMMINGLING 

Commingling is the combining of SP and CP. Commingled funds are presumed to be CP 
unless they can be traced to SP. The burden is on the first person to commingle to establish 
the SP. 

Here, H has an inherited account. This account would be SP since it was created before 
marriage and initially contained only SP funds. However, H has added $200,000 in income 
his SP business into his inherited account. On one hand it could be argued that these sums 
were H's SP since it was income (i.e., rents, profits, issues) generated by a SP business. 
However, despite the fact that this comes from an SP business, this amount still represents the 
salary of H based on his labor contributions to the business, which is CP since H's labor 
belong� t<:> the con,munity. ThE:refore, th�,200K�gg_�9�ot'�e �c�o�11,t i� CP.

• 
\ • ( I )-., J.rf51J1,. , 

Once H added the l?9QK, .!�� account was commirgled. \ftfere are no facts to indicate that H 
kepl:-conTempofaneous records when he made those deposits so it's unlikely that he would be 
able to establish any funds as SP through direct tracing. The facts also indicate that community 
expenses were paid from another account, but there was always a remainder. Therefore, H 
would be unlikely to established that9gromunityJunds were exhausted. Thus.�uld not

trace his SP from the inheritancei'account by exhaustion. Therefore, the entire sum will likely be 
CP. 

·~·"
\ W also contributed money from her earnings into a separate account. lhe facts are silent as to 
• wh�s-ac ···jf�reated. Assuming that it was created �!!�Cl'l'.!�[�3�ge

1
Jtu

t
!�1be

account er name only will not stop'CAMPAtftonr§�lying.-"From this fact, it can be
assumed that any sum deposited into this account is CP. However, if the account predated the
marriage and is Ws SP, then she has commingled the accounts by adding her earnings to the
SP funds from before marriage .. for the same reasons discus�ed above, Wwill likely not be
able to successfully trace the SP runds in'lhat account. 'Therefore, any sums in .Ws S8A,arate
accotmtarErfiRelfCP;aespite the account being in her name only.

5. Whether H or W breached their fiduciary duty when the $5,000/month accumulations were
determined to be missing from the account.

GENERAL PRESUMPTION (SUPRA) 

FIDUCIARY DUTY 

Spouses owe one another a heightened duty of good faith and fair dealing in financial 
transaction, which continues until marriage is terminated. 

EQUAL MANAGEMENT AND CONTROL 

Spouses have an equal right to manage and control CP. They also have a duty to refrain from 
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mismanagement of those -funds. JJ�lit�!9 • , �nds are· determined to be missing, the 
non�an��L�21l�JDY�! .. :sf • funds are ml�s1iig apaW�� spo4s, 1 was responsible for management o t ose funds. At that po111!, the burden shrfts to the othe[v'1 \l" 
spouse to explain where the missing funds went. 0 

Here, H and W had been depositing their earnings into a joint account, which accumulated a 
total of $51.Q_00/mJm!b for the period of the marriage. The marriage lasted from 1996 to 2002
which is .. approx1rnate1y 8 years. At the termination of the marriage, there was hundreds of 
thOUScU)dS that the-spOUse��ooti:fnave expeded to fincnrnfiej6Tnfilfocount at dissolution, but 
none was there. At this point, under MargUlis, H could argue thalW was the managing spouse
in charge ,on her separate account and the joint account. He could also easily establish tt)at 
money w�s missing since there w_as NO MONE� in the joint _a,ccount ��the time.of di$sc;>luti�.
At that point, the burden would shift to W to explain where the funds went. \;l ti G, 

------�--- ~· ,-------- � 
W could argue that H was her equal and had the ability to check the account. H was a
sophisticated business man who ran his own business, and he should have known to check the 
account periodically. However, given the heightened duty to treat the other spouse fairly, which
is taken very seriously by the courts, W would likely not succeed with the argument. The sum 
was significant and her failure to account for it would likely represent a breach of fiduciary duty. 

Therefore, W would likely be found to have breached her fiduciary duty. 

2) 

1. Whether the community may seek reimbursement for contributions made to Hal's (H)
tuition and the couple's living expenses. 

GENERAL PRESUMPTION 

CA is a community property state. All property that is acquired during a valid marriage by the 
labor of either spouse while domiciled in CA is presumed to be community property (CP). CP is 
any property acquired during a valid marriage by the labor of either spouse while domiciled in 
CA. Separate property (SP) is any property acquired before marriage, during marriage by gift or
inheritance, after the date of separation, or the rent, profits, and issues of SP. 

EDUCATION 

Education is an exception to the general presumption. Education and the educational debts are1 
considered the separate property of thestu.d�11tspouses-because.education isview_�9 as mere' 
ex�Q!an<:Y"'., However, the community may seek reimbursement for costs directly related to
e�ucatiofi (such as books, tuition and similar expenses). In order to seek reimbursement, it
must be shown that that community contributed money_to expen$�S directly related to \ education, less than 10 years have elapsed since the spouse graduated, and the educational 
degree substantially enhanced the student spouse's ACTUAL earnings. Under the 10 year rule,, 
the community is presumed to have been compensated if more than 10 years has passed 
between the time the student graduated and the time of divorce. 

Here, Wanda (W) makes $12,000/month working as a Nurse Practitioner. That salary is 
considered community property because it is compensating W for her labor, which belongs to 

7 of 11 



- -
the community. While H is able to financially contribute through his work as a law clerk, W 
supports the family while H attends law school. The community pays the majority of the living 
expenses as well as H's tuitionJr.9_ • oint account. At the end of -��:,,Y .. §�!}QQJ,. tti� g�mmunity 
has paid $4 Kin tuition-and living expen The community Would be entitled to 
reimburse�� . • • • use tuition is directly relatedt<5 education. 
Furthermore;t�ss-tharr11fyears have passed. H graduated from law school in 2007, and the 
parties filed for dissolution in 2012. This is not 10 years. Because lesstbaoJ!Lyear&--haye 
elapsed, ther� i;:; nq presumption that the community hasalreadrbeen compensated. Finally, 
the _ law degr��al'l!@llY_en~ti�.n�<t!:i'§.)�gu:hii:igs•because t}ftiS now eligiblE:��-�f>r,k at a
maJor law firm where he makes the same salary as W each month ($12,000), plus other 
employment �rks and the oiiportunity for raises and bonuses. This is an actual enhancement 
because he was· not able to contribut� even half of living expenses as a law clerk during law 
school. 

• • • • 

While H could argue that $12,000 is not substantial given that this is what W makes, the court 
will likely disagree with lj pecause h,is earnings were yastly in�ea,� from hi� salary a,s a law 
clerlsbefore the degree; . . . _ \ • \ , • , _ . t. ' 1• � (

,;

�
� \ 

Regarding the living expenses, 1.h,_i�� �,spens�s a.re not �irectltrelatedJo the epucation of the 
student spouse since the co4ple would need to feed, clothe, and house themselves regardless 
of whether or not one spouse is in school. This is further supported by the duty of mutual 
obligations held by both spouses. Therefore, while W may seek reimbursement for these costs, 
she will likely not succeed. 

Therefore, the community would likely be entitled to a reimbursement for the contributions 
towards H's tuition, but not the living expenses paid during the period that H was in law school. 

2. Whether W may claim the Utah home, separate account, and VRBO rent as her separate
property. -----�---------•·· 1 

GENERAL PRESUMPTION (SUPRA) 

QUASI COMMUNITY PROPERTY (Quasi CP) 
•' -----···�•.·' ·----····· - • . \ --

,,/� QoaslCP •• i� property\wherever situated, that would have been community property ifthel •• 
.·/ parties had been dQR'tlciled in CA when it was acquired. The purpose of quasi CP is to : 
(, streaml_ine �ffon proce99i�gs by allowi�g CA to en_ter ope-�nat jud§ment for: ALL 
··, .. ¾,_,£!212.�and other states giving CA full faith and credit. 

Here, the Utah house was inherited by W debt free. Despite the fact that this house was 
acquired during the period of the marriage, this house is the wife's SP because it was acquired 
by inheritance. Furthermore, while this property may be located outside of CA, this would not be 
considered quasi CP because the parties were living in CA when W inherited this property. 
Additionally, the property would not have been CP since it was acquired by inheritance, making 
it s p. ·'·""' /"�-- .
Therefore, the Utah hole is Ws SP. ·--.,_ 

CAMPAL 
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Under California Multiple Party Account Law (codified in Probate Code 5303(a)), all deposits into 
the account of a married person are presumed to be CP. This rule applies even if the bank 
account is titled in one spouses name only. This may be rebutted by tracing or by written 
agreement between the spouses. Under the family expense presumption, all community 
expenses are presumed to be paid using community property funds. 

COMMINGLING 

Commingling is the combining of SP and CP. Commingled funds are presumed to be CP 
unless they can be traced to SP. The burden is on the first person to commingle to establish 
the SP. 

TRACING 

Property of one character (?roducesJents
L 

profrts,and issues of the same character. Tracing is 
working backWaras·10-determine whether an asset was SP or CP at acquistion. There are two 
methods: direct and exhaustion. Direct tracing requires that sufficient SP funds w�r�Jn the 
account to make a purchase and the spousE!S·intem:JecHor-the purchase to be made with SP. 
There must be testimony of the spouses intention to keep SP, an expert to testify about the 
accuracy of trace and records, See compliant records, and tf mely notice to other spouse. 
Exhaustion requires that community funds be exhausted. Community funds are exhausted if 
family expenses meet or exceed available funds. Any remaining funds may be presumed to be 
SP. 

Here, W established a separate account after the parties were married in her name alone. Into 
that account, she deposited $�00Kin inheritance money. She subsequently deposited the rent 
produced by the Utah VRBO. Under CAMPAL, all sums deposited into this "separaJe." account 
are consid.ered CP since Wis married, despite the factthat only she is.named on th��.QYIJt 
There are,_no fl=icts to indic.§ite that H and W had an agreement that the��unfr�main her 
SP. Therefore, W would need to trace "all sums deposited into this account back to a SP 
source- her inheritance. 

., 

j.\ .• Despite the lack of express agreement, the fact that V'U,titigeni1¥,_kept211!Y ... Sf�fundsinJhe ·-� i 

account, it can _be assumed that wife intended te5 keep these funds as her SP. Furthermore, H 
was presumably �ware of Ws major inheritance and her plans for earning •income through 
house as a VRBO. Thus, while the facts are not exactly clear W would likely be �ble to 
establish through her testimony that she intended to keep the house and associated f1;1nds as 
her SP, and that she timely notified her husband of this fact. Wwouldalso bt3 able easily bring 
in a forensic accountant expert to testify concerning the amount deposifecfinlo the"'account, and 
to trace those sums to her inheritance. H may argue that ther� .f���,JlQ,��eous
records t�at were character and date specific, as requited for" §ee compliant recorg,s: however, 
Wwould likely be able to overcome this burden due to the'faot.tbatiherawasno'CP funds in 
the account. Therefore, each deposit was character and date specific. As a result, W couldlf i
likely successfully directly trace these funds to her SP inheritance. \,,,,,.,,, 
There are not sufficient facts to determine whether tracing by exhaustion would be a viable 
option, but since tracing by exhaustion is an easier burden to meet, W would likely be able to 
meet this burden. 
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Therefore, the UT home, account, and rent would likely be characterized as Ws SP.

3. Whether the home is CP if H used his earnings as down payment. Also, whether W is
entitled to reimbursement for improvements. 

GENERAL PRESUMPTION (SUPRA)

JOINT TITLE PRESUMPTION

Property acquired during the marriage in joint form 0oint tenancy, CP, tenants in common, etc.) 
is presumed to be CP. This presumption is rebuttable by a clear statement in the deed or other/
documentary evidence of title'indicating that the property is intended to be Sf!, or'by written 

•• 

agreement between the spouses,
,, II' '"'""""': . ·--·· 

• , 

, 
}~/ ��t:R'S INTEN� ....

i Debttaken out'cturing marriage is presumed to be CP. This may be rebutted using the lender's
intent test. If the lender intended to rely solely on the SP of one spouse, then the debt may be
SP. ·· .. . • • . ' 

REIMBURSEMENT FOR SP CONTRIBUTIONS

A spouse may be entitled to reimbursement for SP contributions to the down payment, principal
payments, or improvements to the home. 

Here, H used his ec3rning�to.mak�i:1 d_Q�ripayment on a home during the marriage. The house
was-takerrinthe form of community property. Under thejoint title presumption; this house is CP 
because it was acquired during marriage in joint form, since CP is one of the joint forms of title. , /Furthermore, ther..e are no facts to indicate that the deed pr any other agreement or title 
document indicated that the house was to be SP of one spouse.

'" ,. " ) 

Therefore, the home purchased during marriage using H's earnings as a down payment and
taken in joint form is CP. 

While W may try to argue that she put SP into the home for improvements, this contribution is
likely not sufficient to transmute what would otherwise be considered a CP into a SP 
home. However, W may be enfitrea·to reimbursement for those contributions. While it is not 
required that there be a written agreement in order to obtain reimbursement for expendit�re of 
SP funds for- improvements, the fact that H and W specifically contemplated that W would use 
her SP funds indicates that both parties are in agreement that these funclq,J:>el�.!2a,�9�.?S�usively
to W. The� fa9i;;_are not clear.what th� improvements were, b!Jt regardless�o[wnat 
improveni�ts were made, the fact thi:lt W contributed SP toward those improvements entitles
her to 4 reimbursement. 

ef:' 
' 

, H lli� t,ry to argue that these funds were a gift to the community, or that he should be 
J.:compensated for using his earnlnifs"and bonus on the home. However, there is a statutory right

• #·. �--")}, •• to reimbursement for SP contributions for improvements so this would not ,be considered a gift
' • ., . • ·to the community. Furthermore, H would have no claim for reimbursement related to the down • • 

payment or improvements made on the house because he used his earnings. Because 
earnings compensate H for his labor, which belongs the community, the earnings are 

10 of 11 



-
- -

considered CP. There is no right to reimbursement for CP contributions towards the down 
payment, principal payments, or improvements. 

Therefore, W would likely receive a reimbursement for the $150,000 SP contributions. 

4. Whether H has an interest in the $5 million personal injury settlement at dissolution.

Personal injury settlement funds received during marriage for a cause of action arising during;; : " \ 
marriage are considered 1:fci mmunity property. However, at dissolution, any remaining 
personal injury funds wilt" ned to the injured spouse as their separate property due to the , 
extremely personal nature of the injury. That said, courts have discretion to award up to 50% to '.\ 
the non,.mjt:rretf-spouseiftheinlerests of justice require it. But at least 50%must N!'assignedtot·· - • 
the injured spouse. • ·-

'i� �:.*>-\ 
�4;,'a~ -o,,.,,,�-�-""6)--�-•#

=
•-''"',�-� 

\ i,Sd '\\ 

'<,,

!,;.

•� •  ':;,;::j"" 
Here, W was seriously injured by a drunk driver in 2011. Because the parties 'had been married 
since 2002, this cause of action arose during the marriage. The facts are clear thijt the funds 
were received during the n,arriage. Therefore, during the period of the marriage, these funds 
would1recoiisidered'spedai community property. However, at dissolution, the court w_puld 
assign any remaining. funds from the $5 million settlement to W because of the personal nature 
of the-injory:Sfi� brof<e•ooth legs and one hand was·aamageo to.the exten, t6at ifis unciear ·,�, 
wlllrther she will be able to' continue her work as a Nurse Practitioner. Because h�r occupqtion 
is threatened, W would be able to establish a compelling need for all the funds as a means of 
supporting herself after dissolution. Thus, unless H can show a compelling reason for why he 
should receive any of the remaining furids, he will likely receive none. While H may try to argue 
that he supported W financially duringlfie injury and up until she received the $5 million 
settlement, this alone is likely not sufficient to justify awarding him any amount. Furthermore, H 
is a successful attorney that is fully able to support himself after dissolution. 

Therefore, W would likely receive the entire remaining sum of the personal injury settlem�nt.. · .• "��t • \1�1\r'( 

END OF EXAM 
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1. Gold Standard Realty Business

Is the Community entitled to an equitable reimbursement for the labor and efforts of H with 
respect to the operation and growth of Gold Standard Realty (GSR) during the marriage? If so, 
what is the reasonable accounting method to calculate such reimbursement to the 
community? 

The marital economic community (MEC) comes into being when a valid marriage occurs, and 
ends upon the date of separation or dissolution, whichever occurs first. The MEC defines when 
community can be acquired by the spouses. According to the General Presumption (FC 760), 
all property acquired during a valid marriage, by effort, and while the spouse is domiciled in CA 
is presumed to be community property. A business interest, is form of expectancy and is a v,property right that is subject to community property law in CA The date of acquisition triggers�A 
the presumption, but the presumption may be overcome by showing a separate property 
source of property by preponderance of the evidence. Under Fam. Code 770, Separate 
property is property acquired before marriage, or is acquired by inheritance (no effort of r\"spouse), or there is an express agreement altering the character of such property into Separate·"'r 
property (transmutations discussed later). 

A separate property business must be viable at the time of marriage, otherwise there is a 
presumption it came into viability during the marriage and is thus a community property 

· bµsin ss. Once established that a separate property business is viable at Date of Marriage, if
th" .• usiness grows in value by the effort of a spouse in some form, the community gains an 

\ •• t in the SP business, but the character of the business is not changed into Community 
\) ;·\',Pc;.oR,rty (CP). The court muslus� any reasonably means of accounting to equitably divide the• tjte'spi:ctive SP interest and the CP interest in the business. There are two primary accounting 

methods to accomplish this. The first is Pereira Method, which uses the initial value of the SP 
business at the date of marriage and credits a reasonable rate of return ( of a well secured 
investment) times the number of years of the marriage. This method is used when the growth 

· of the business is directly attributable to the efforts and skills of the spouse, since there is a
more hands on approach, a greater amount of the growth is due to community labor. The
remainder of the growth in the value of the business is attributable to the community and is CP
asset divisible at dissolution. Alternatively, when the growth of the business is largely due to ,
external factors, such as outside investors, market forces, or independent teams of people
working on the business the van camp method is found to be the more reasonable accounting

.. \ method. Using this method, the court orders the SP business owner spouse to reimburse the
c�munity for the value of their salary as a reasonable worker (also described as the cost to 

• hiraJa similarly situation professional) times the number of years of marriage, from this v�lue
Jany family expenses are subtracted. That amount is credited to the �-l!l!Il .. �.!]J�JiS.JaJ� ,,\
• cgrnmunity..a�$.�1�JstiJLdiviaed.between:spoasei}antj1he-nrrnamaer 9f the bu�iness growth
from date of marriage to date of dissolyti9r1i,�ed��e owne31·spouses SP. Finally, the
court has discretion to address £h.ia

!
···�· ing/elfoumst��s thrpughp1ut the marriage which would 

warrant an application of eithe� uritmgfflethoefs, or a,,$hift from one accounting method to 
another, if the circumstances requir irto prov� �gtb,tt'ie separ�izeranc.t'community with a 
fair and equitable accounting (lfi{MO B'tandes}-� 

'�--·-· ,,··-· . . ·•·· 

Howdie (H) inherits a real estate business from his parents in 1995, which includes a 50 year 
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business, and its land. H doesn't marry Wendy 0N) until january of 1996. Thus H can meet by 
preponderance that GSR is an established and viable business prior to the date of marriage and 
the court will treat it as his separate property. W may attempt to argue that because H change$ 
the name of the business that is should be considered a new business and thus within the 

general presumption as community property, entitling her to a share in half the business. She 

would also point to facts like H having to hired new staff and join organizations. However, H will 
argue that despite the change in name, the business itself was established and only a 

experienced a change in name as opposed to forming new relationship. H can point to 
established clients to show t���the·s· e established . just under new 
name, and new staff. He • e .on!� real estate r and thus is . y invoivep in the growth _.·
of the business beginni in 1996. ·• more likely to use (a(pereira-:�oach here, due< 

to the involvement of H is t e growt . he is using his own skill and'h�reativi!Y and \ 1 
connections to land new clients and manage t�-wtth:nis small team that he chose. A · 
r�ason�bl� account here_�ould_�!�!h� injtial yalu�f 2mil�iojl times a�r'easonable r�te of return 
(in pereIra It was 7% but·it1ttst'f'leeds to be a reutrn orra� secured investment) times 1 year 
(reasons discussed below} That value is the SP interest that remains H, and the remainder 
goes to the community (value at dissolution is 15 million}. W will argue for this account method 
should continue beyond 1997 for �iscussed below. i

r

'< 
/ ' 4· \ -·•-.... � lt'°"' /_ \ ! \ "-, ' . .\ 

T fa\;ts state that betw 1997 and 2 H made changes to structy,e Gthoii the._�_y,Sihess

o er 1 

s. We are told th��set1Rfie15i eration into two sites .
. 
one in cortemadera and once in 

na ''-��9h site has-an independent teams of real estate brokers and supporting staff. Over the · 
period of 1997 to 2002 he only meets with these team for a max of 2hr per week. H will argue 

·rlhat from 1997 to 2002 a van camp accounting is more equitable, because primary factor in
, • ' growth was due to the independent work of the teams he selected and their operation. W will 

counter with this argument that he used his own skill/judgement to select the team and that 
there was not external investment since he financed the move 100%, thus thE! van cart1p is 

. in�q4itable and peirara account should be used throughout. We are told that H u·sed money 
. from his inherited SP money from h�par.erits (general presumption holds this is SP}. This is"---� 

not the same as 1true external investment, but-it was also not community effort which made this 

investment. Theii'lvestmefifwas·exfernalfo the community and thus could be said that it was

• ·growth due to factors external to the community and its efforts. i:: urther, W will argueJhat ev;,(
thou�h i�s only 2 �ours per week, it is sufficient to '!'�i��i!:'_���!r�I �11�-�!��tegi� -�ec,isi�n ~ ;I:. r,
making JO the bus1ness.:--Jftrnr-court-finds-thatWs argument Is more co��hey will upe t::) (Jl1 • 

Van camp and calculate the reasonable salary of 200k per year time¢" six yea . and that(
amount will go to the coi;nmunity as a reimbu·rsed �minus family expense�::arn:f remainder .
of the growth (10+r;nillio�would _go to H as SP. Finally, we miJst.consider the impact of.a.more 

than minimal sqtary."':�is idEffi1s that when the community benefittrbftflereasonabfe ·salaryin'"� .... i ..
van Vamp-account that the community has already benefits and cannot make additional claim to ·tc ,. \
the SP excess profits, when the spouse only contribute the minimal salary, the community has

not benefited frol'I) th� ''more than mirumal salary" and can seek a claim beyond that minimal
\salary. here·me 200k was deposited into account and used to pay expenses but there was no\
�acts to suggest H wentbe�o.ncL!hose expen_!��.!9-�n�1it!t:!el�omm�i:,i_tyjin Beam v bank of
american the sp business owning·'Spousewent beyond the reasonable salary to purchase 

'�ssets forWife and family of wife}. . ,;-5: ·'"'' • , .· �-�,�:" :\�\t, ti .1;-,v!/ 
(!_he co

. 
urt 

.. 
is likely to 

.
. fi
. 
ind 

__ 
·
. 
th. a_ t .  H retai .ns_ s _ o�---. -l�ve_ l,9fJi1ra�_gJ_�_-_ co_ ntro_f.i

1
· I·
�

-- k o_f true ou ___ tside t
_
. 

/ investors, continued ilJY�l��ment wit�.§�ttipftlp]Iielocatiol'ls a_nd meet g with tnem .that. 
f

_ 
\� P

. 
eir�acco

-
fan. ttn�r

-
w111 be use:alnroughout the marriage b�cause . it. re. p sen

·. 
ts .a mor

·
e

· .. 
e. q, uitable 

�:coun�in�,f the �p and SP mtere,sts throughout the marriage.�. '. , l� (.,,\ /, , , _ :�J . . . 
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2. Home, Improvement, and Loan

What are the respective separate and community property interests in the HOME, as well as 
the value of improvements, and the remaining loan balance of the home that H inherited but ' 
potentially transmuted to the community? ;" , "', ,:. 

�eneral P�esumption Supra. Spouses may ent�r contracts th�t th�ir re�p.ective prop�rty . \(L 
rights relative to another. Once form of postnupt1al agreement 1 . a transmutation c1greement;\ ,,,::/ ;· 
wherein spouses agree to alter the character of a particular pie�-0tproperty. Consideration)s • lY' 
not needed and the character change is effective upon agreement. A valid transmutation 

1
ctgreement must be in writing, signed by the adversely affected party, and expressly declare an" 

\ , . intent to alter the G!]aracter attheproperty.··rn,�-a-proi:renr1s·11ercr11rJointTifle;special 
presumption apply. ~unc:terFamCode 2581 a· valid transmutation is valid as the final 
characterization of an asset upon dissolution, tracing cannot rebut the presumption that these 
are community property, unless th�� .. ii!�!11ent to th��Rntrary. ·, , ,

Here H inherited a home from his parents before marriage, under FC 760 this is SP. W 
convinces Jj to tra.Q�er the H�rr:'�_Jn.to �.Q1ni!!!!!tYllitb\right.ofsuntivorship. In effect this is a • , A�:-,,

\ tra}lsmutation because it woula alter the character from SP into CP. Only a valid transmutation Y r'J;�{ 
.\'1�an accomplish this. however, we are told that H properly recomecl a granfaeecffellectinfthe , 

,./.�wnership change. To record a grant deed, the one filing the record must sign the document. If i
,,-< • the terms of the grant deed expressly declare the intention to hold in joint title (which they . I,/ usually do) it will be sufficient as a valid transmutation. H IJl�ter seek to set aside th� <J

,,,,
\;, 

transmutation if he can show duress or a breach of a fiduciary duty (discussed later). , • f'
Assuming its valid the Home is now CP and is divisible. However, if the transmutation is set 
aside, th�y a special community property rule will apply, since there are community payments 
made_ on ''the SP home . 

. ·\::_ :bJ�dEk F�m' Code 2581 and Fam Code 2640, when community funds are used to either pay• '-- down principle, a down payment, or improvement on a SP HOME, the community is entitled to a 
quasi-cornrnuni_ty ownership, also called a pro tanto owernship, in the marital appreciation in the 
SP home, as· weifas �f dollar for dollar reimbursement for those costs. Here we are told The 
community makes principle payments in the amount of 72k total. The payments for this came 

, ::;,.,,lr-0m a joint account in which their yearly salaries were deposited into. General presumption 
hold that property, including wages, during marriage are presumed CP and thusJbpse 11 \ , .

/Rc!Yments are CP. Thus, the communityJ1:iade payment;On the SP home for 72k
.!
}Phich wpuld_ 

.� divided by the historic purchase price (hei'nwasin�2!!'it!i2nl::::.!t!:at percent would '· 
be applied to the marital ap�reciation of 4 milli?n (6m-2m) a\�ci,,�:· community is anti!�<;! to t�at
amount (H and W would spht that amount). Finally, the community would get the 72k�E;:k in . 
reimbursem�nt and split between H and W. ',, ... ., . ,··· J

✓ , �·. -

Ultimatelt,' if H .tan show that there was undue influ.ence the tran'srrf�titlon:·�;�· l:>e set aside, l&it 
if he cannot then the character of the hom� ,has become CP its·entireNalue is dh,:jsibl�. \¥ 

t \ \ 

3. Joint Account 

Does the community have an interest in the joint account, which present has a balance of zero 
but should be the collection of both spouses community property earnings? , \, • i 

, 
l\ ( 
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' 
Aj9in,tc:1cc;guntisacootrc:1g;,of deposit between two or more persona and a fin

�
· �ution, 

FC'.J58lpresumption applies because its jointly titled property but Probate co JQ§�)till also 
apply.and allow a separatizer to trace funds on deposit to separate source. If the racecannot 
be made then the commingled (admixtt1re��nd CP in one account) w.ill be considered CP 
at:id divisible. There are ccepted meth to.trace. The fi{St is�ng., which requires 

.. a $hQl(llitlg of inte &reat�.,a,. .. . is is accomplished through detailed records 
• " e�blished by See v Se� and fRMO Mix. They are detailed accounting of specific transaction

• l'Q11;1ting to deposits of SP money I including withdr2Wis that s running balance of 
.available SP funds on deposit. Also, there is a requirement o the other spouse of the 
intentlcrcl'Efate a SP interest by depositing the funds and whe es time to demonstrate 
�, court,_ testimony .�Jh��E����!�? crea!�) s� interest_a�d teftirTto�y·orator�sic, 

',. 
etpert using the detailed reeerd&.t&�aloundat1onal basis for thettrace. Alternat1velyh an 
exhaustion trace requires only thaf tfle sep�ratizer show ·that ¢omrnun1ty'expe�ae·gre�tEl)r 

. . than community·aeposns:�This' tracing method relies on the family presumption, whfc;h holds ' ' I 

, �:that Community funds are first used to s�tisfy community expenses. thus, when community 
\tr:�r·expenses are greater, they exhaust all community funds on the deposit and the remainder must • 

be separate funds. This tracing also require�t'detailed requires, but not the same intent 
, requirement of direct tracing. { , t:, , ; '�1:·

}"'
'J ) "\'--,,\,: � 

Here, the facts state that H established a joint account in both H and Ws name�. $b tfle Joint 
title presumption and accompanying exceptions will apply ((C 2581 and PC Af5305a). The 
account is presumed community property and commingled, antess eltl'iefR or W can trace SP 
source of deposits. We are told that W deposits 10k of monthly income into the account, which' 
is presumed CP due to the general presumption supra. H deposits all of his net monthly 
income. This is.wages for effort, even though it is associated with an (allegedly) SP busin�ss,�i 
so it also presumed CP. We are also told that deposits always exceed expenses, so a •. 
separatizer cannot use exhaustion trace to trace an SP deposit. There are also no facts to ' 
support that there was any deposit of SP funds into this account, nor a claim that there.are 
funds on deposit that are SP. This account will likley be split between the parties as community' 
property. However the value of thiS,pGOOl;frtfisnow ze�9 there will be a claim of •. 
misappropriation of these funqs,.tne consequences of which"VJill be discussed later in this 
essay. IF a breach is fouod1he breaching party may need to �ccount for the other spouses half .. ,;{ 
share of this account outof their own share of other�P or sdme offset will be awarded. '•,,.....____I'

4. Inherited Account and Separate·A"ceoffnr·· 

Does the Community have an interest in either the separat�-�accoGnts of H or W? 

General Presumption Supra. 

H inherits an account "Investment Portfolio" from his parents prior to marriage. Separate 
property is any property acquired prior to marriage, or if its acuqired inheritance devise, 
bequest, during marriage, or if it is the rents, issues, profits of SP. Finally, it can become��, by , 
a valid transmutation. Here H gets the .inherited account prior to marriage so there is a •• '.; 
presumption that it is his SP. the only transaction in ths fact pattern regarding this account is 
the use of.250k to finance busines growth, which does not alter the character of the funds. This 
account will be considered H's SP. 

Likewise, W has an account in which she is only on the title. However, simply having an , • 
account or property titled in one spouse's name is not enough to defeat the general 
presumption. W must show that the funds on deposit were SP funds. Unlike H, who can trace 
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the source of the funds on deposit (and the account itself) to a SP source, W m1,1_�t rebut the 
presumption by preponderance. We are only told that W deposits the re � • er', • ,t1er earnings 
into this account, we don't know when it was set up. However, becaus wages ·' ·ng marriage 
are by effort, there is a presumptionJbe .-1-�:tbat sh�d.eposits each m<f t�,<;1t� f ,,, her 
eamin�fil!_�-amia��-g<fmmuliity property. W will not be abfe-to� • the general 
presumption, because the-source of the funds is CP. Despite being called her separate 
accd�nt, it is community property under the presumption title presumptions (titled in one 
spol.i�s name alqpe). the balan5�_�.9f thiUt.Ccmmil�JiY0ect to division upon dissolution. 

f" \ -.___
___.,

,.=�•r•""''''""""'" > , 

',5: Fiduciary Duties 

Did W breach a fiduciary duty convincing H to transmute the Home into CP and did she breach 
her fiduciary in the management and control of the Joint Account which has a present value oL.. 
zero dollars despite it having excess deposits compared to withdraws for Community 
�xpenses? 

Married spouses owe each other fiduciary duties, by nature of a valid marriage, and these • • r 
duties cannot be waived. rhe duties include the duty to disclose, acting with good faith, and fair 
dealing, and excercise care in the management and control of community asssets. Failure to 
observe theses dyties can result in various court actions. The dutiies begin at dat�f marria�e 
and extended until the date offmaljudgment {separation does not sever the duties). FC 1101, • ·' 
allows a claim when a breach of theses duties impacts a spouses vested 1 /2 interesttn 
property, and allows the court to take action compensate for damage by �djusting division or 
awarding offests, including awarded undisclosed assets 1/2 highest value to the spouse. under' 
Civil Code 3294, ifthe court finds oppression, intentional fraud, or malice, the court can award 
100% oflhe asset which was undisclosed. Finally, in the dissolution process, the parties must 
dj,$ciose al.I assets and a gross failure to do so may result in sanctions, costs and fees (under 
tFC2107 it� mandatory and provides a deterrent effect, damage to other party doesn't have to be 
� � . . . . 

�Qwinffand its assigned according to ability to pay - IRMO Feldmen). 

Here, there two key issues. The first is a potential breach of duty by transmuting the home to 
the community. W is a lawyer and potentially knows the implications of such a transfer. H is a 
real estate broker and likely has no idea. We are only told that "W convinced H" to made the 
transfer. A valid transmutation can be set aside after the fact if there is a showing of undue 
influence or duress. When a transaction adversely impacts a party and benefits another there 
is a presumption of undue influence. Here, if H invokes protections against that transmutation 
by claiming that W breached a duty, W would have to rebut the presumption of undue 
influence. She could point to evidence, by a preponderance standard that she fully informed H 
of the implications and potential benenfits of the transfer. IF w can produce such evidence, then 
she may rebut. W could also argue that it was not adverse to H, but the court will likely find that 
transmuting a 2M asset from SP to CP within 1 year of a new marriage to be circumstances 
that should make W rebut the presumption of undue influence. Ultimately, we simply don't have· 
any facts that show W can rebut this, and that there was no duress. ,:;,Rere is a good _chance 
that H can �t the transmutation set aside. ,,,) " � _,, ___ ,.,... • : .

\ \ ; ' ' . '

The_sed,<:>nd·\,,J:1jor fiduciary duty �reach iss�e is the pr�sent v�lue of the joint accoun�. We are, 
. told that$xp�es do NOT outweigh deposits of CP wncfs·and that the account showing be 

. growing each month. But iri'·�G2: there is·no money in the account. Although both • 
na,ye .

'access to the account, we are told that W is the manager of the joint account, wh • H manages •
his separate account, W also presumably manages her "separate" account. U1.r:J51!�iaai'9-Uu.r:,t··"'"' 
must meet a burden to show that W was the manager of the account that is J:r1iss1nQ.mc�r: 

• 
' 

.¥
"

;F
Y 
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Once H meets that, the burden will shift to W to account for the lost funds, if she cannot 
account the court may order a share of her CP award be offset to make H whole for his share 
of the CP funds. The court would likely order an accounting to determirne what that amount 
should be. these remedies are acceptable under FC 1101. \ . • 

2) 

1. H's Law School Expenses

Is the Community entitled to a reimbursement for the costs associated with H's Law school 
education, including tuition and other direct related expenses? 

The marital economic community (MEC) comes into being when a valid marriage occurs, and 
ends upon the date of separation or dissolution, whichever occurs first. The MEC defines when 
community can be acquired by the spouses. According to the General Presumption (FC 760), 
all property acquired during a valid marriage, by effort, and while the spouse is domiciled in CA 
is presumed to be community property. The date of acquisition triggers the presumption, but 
the presumption may be overcome by showing a separate property source of property by 
preponderance of the evidence. Under Fam. Code 770, Separate property is property acquired 
before marriage, or is acquired by inheritance (no effort of spouse), or there is an express 
agreement altering the character of such property into Separate property (transmutations 
discussed later). 1 rr,,, 

. r-�t{�;/' '"
A professional educat(on is an exception to the general presumption. Because t!)ere is no 
jnfierent value in a degree, it is�nsidered �aratapropei:t¥1SP) the holder. However, 
iwhen community funds are used lo obtain the degree, there is a reimbursement right under 
Fam Code 2641 for direct expenses relating to the education. For this exception to apply, the 

· , , /·dQ,nrnunity must have notj)J[��dy benefited from the degree holder, by substantially increasing
· ./ '1'l$·'earning capacity of tne commumty�·Tcfnnathnr�oar:ts apply the 10 year rule, which is a

presumption that when the degree is earned less than 10 years from dissolution, the 
community has yet to benefit from the increase in earning capacity and thus the costs 

\,·associated with obtaining the education are reimbursable if they are born by the community. IF 
b,�yond 10 years, its presumed the community has Qenefit� The court must make an actual 

'tlinding that the earning capacity has increased and cannot speculate, and they must also not 
include any ordinary family expenses in the reimbursement for education, as these are 
·presumed gifts to community or arise out of a general duty to provide for each other. Spouses>
using SP may also get reimbursed for education expenses f�r the other. spoi.t,se.

\ ��i" [)\.\'l 1.1.·�.L� ', "t{ ! ', t,\. t -{ >.: . l
The facts state that W is a nursing student who is hired'by the' hospital artd 'makes 12k per
month in compensation. Under the general presumption, all property acquired during marriage
by effort is community propeffy:··1rlisTs"paymeiifforeffort during marriage, since we are also
told the couple marries in January 2002 and the payments are made through the year of 2022.
The money is deposited into a joint account. A joint account is presumed to be commingled
community property according to FC 2581/PC 5305 as jointly titled property. We are told that
during the period of 2002 from marriage until H passed the bar in 2007, W paid a total for 48k for
H's tuition. H is hired in 2007 and begins to earn more in salary over successive years. H files
for dissolution in 2012, five years later. The !�I�!tye time period here is tt�s�betwe,en
obtaining an. education and dissolution. Tnus, there7s"1fpresllmpffon1nat the community has
yet to earn a benefits from an increas� in earning capacity. However, H may attempt'to rebut
the presumption by demonstrating a large salary increase and bonuses. We are told that in
2011 he earned 400k salary and received a 250k bonus. In 2011 H and W also bought a home
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using H's earnings as a downpayment. H will have a good argument to-show the court that t� 
community has already substal!.tj9Uy..beRefit-ey-the�on.aod that W is not entitled to 48k

1

i 
reimbursement direct tuition expenses. W will argue that it was only one year of substantial 

1
1 

earning increase before H filed for dissolution (2011 to 2012). If H cannot demonstrate the ,, 
substantial earning capacity has alrffady benefits the community, the community will be entitled 
to the 48k reimbursement. ":�----- -�--------------··_,,

" -
, ,·,, 

....__....- -� 
"· ', -... \ 

Ultimately its more likely for the court to find a substantial increase in earning capacity and find 
that the community has indeed already benefit since the sought after reimbursement amount is 
only 48k compared to the 400k salary and 250k b!?nus the ,;ommunity,received already.

2. Ws Utah VRBO \. 1 ; • .. / \ • l • •• 

Does the community have an interest in either the UTAH home or the separate account which 
was inherited by W? 

General Presumption Supra. Under Fam. Code 770, Separate property is property acquired ·\before marriage, or is acquired by inheritance (no effort of spouse), or there is an express 
agreement altering the character of such property into Separate property. Quasi Community 

V Property (QCP) is property acquired by a spouse during a valid marriage which is not domiciled 
in CA at the time of acquisition, but if it were acquired while the spouse was domiciled in CA it 
would be subject to the CA community property laws. QCP is a statutory creation which allows 

' );pouses to adjudicate all claims in the same action and is in the interests of CA courts and the/ 
i- parties. QCP is not the same as out of state community property or out of state separate /

c-- . property 
l 1 ,� 

'. )! 

In January 2007, W inherits a home in utah. H may try to argue that the property is QCP, and 
this at dissolution or death is treated like community but his argument will likely fail. It is unlikely 
for the W to be domiciled outside of CA since the couple lives and works in CA, and there are 
not explicit statements that W is domiciled elsewhere. Under FC 770, inheritances are 
presumed separate property, even though they are acquired during marriage. The home is Ws 
separate property under these statutes. Similarly the Rents, Issues, and Profits from a SP \, 
assets are also considered SP under FC 770. W also inherits 1 00k and both the RIPs of the 
SP home and the 1 00k amount are deposited into an account. Although these are acquired 
during marriage, they fit the FC 770 definition of SP and thus the community has not interest in 
them unless there is a valid agreement to the contrary, such as a valid transmutation which 
alters the characterization of property when there is a writing signed by adversely affected party 
which expressly declares the change in characterization. 

Here, there was no facts to indicate any community involvement with the operation of the VRBO 
and so court is likely to consider that the community has not gained an interest. The Home in 
UTah is SP and the Rents Issues and Profits that Ws nets from the rental operation are SP 
derivative of the original SP asset, also the 1 00k amount in that SP account is also separate. 
The community holds no claim to these assets. 

3. HOME and Improvements

Are H and W entitled to respective reimbursements for their SP contributions to the CP Home 
which they purchased and placed in joint title? 

General Presumption supra. Under Fam Code 2581 and Fam Code 2640, When SP funds are 
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used to pay down principle, a downpayment, or fund an improvement of a CP home, the SP 
holder is entitled to a dollar for dollar reimbursement for those costs. 

In late 2011, the couple purchases a 1.3M home. We are told they used H's earnings for the 
downpayment. According to the general presumption, earnings during marriage are 

. presumptively CP and here will be treated as community property. Title is recorded in both 
spouses name and thus special presumptions regarding jointly title property will apply. 
However the presumption is largely moot since there is an intent to hold the property in 
community property evidence by title being record as "community property". The home is 
community property. However, the couple agrees to make improvements. W uses 150k from 
her SP account, discussed above as Ws separate property, towards the improvements. H 
also contributes 250k from his bonus, but the bonus is likely to be considered remuneration for 
s�i�.eye�t�Q.l,I9.bJtl§J2�oild tbelyp�t�lffiy: 'FrsoonuswilTproba°bi'y'be�considered_ CP

\�g/tflus not eligible for the reimbursement. H may try to argue that It was unrelated to services 
��dered during marriage but the argument i�_!'5,ely to fail because the �.2.'!lJ§jSJieg to his 

,,/performance of winning multiple cases and getting good-outcomes. Because of this, only the 
• . / '\Ws amounhvill be considered SP for the remainder of the question. W deposits 150k into a

• Joint account and then the improvements were made. A joint account is presumptively
commingled CP by statute (supra.) In order for either party to claim a SP fund in a commingled 

• account, they must trace, or point to an express agreement. Here, the parties created an 
express written agreement. This agreement, combine with detailed records on the deposit and 
withdrawal of the funds are likely sufficient for W to direct trace the 150k and separate it from
CP. She will need to_ �o this for her _to get her reimbursement since only SP funds when us�f(,
ona CP home are ehg1ble for the reimbursement. i\Jt;\ .t \ .. 1;,v;{jf ,

\ ,,v 't 1\·¢'·· ··/. 

· Ultimately, the written agreement will be evidence of the parties intent to use the SP funiis'.·'an� ••
H is put on notice of using the SP to improve the property. H may argue that intention was to
improve an community asset and that it was not explicitly creatinjl�½property interest.
This is a valid argument, and will require W to comply with a fu(f's��.99J!mtiad trace to the ,,.
sour�_�!.!.h!.!'-:��-�.:, __ W .!Yill_b,l!Y19. to do a _�i!�ft!ra.ce, wtiict'l reg�sbowing of intent to 'l 
create a SP interest. This is accomp1isned through detailed records established by See v See ,
and IRMO Mix. Th�are detailed accounting of specific transacUon relating to deposits J\�P .. •••

. ����ih���
l
�
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�
n
�e;���=:�!�:-��!-Tt�:�
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�f!��!�.!�!��

s
;;·i�f!��:-�� 

depositing the funds and when it comes time to demonstrate to the court, testimony of the/.·\ · • '
actual intent to create a SP interest and testimony of a forensic expert using the detailed / :" t··,. __ 
records to provide a foundational basis for the trace. / "<. 

'ii ,, ... 

If W can meet the burden to keep the character of the funds as SP, then she can get the 
reimbursement under FC2640. However, if she cannot trace, since the money went into a 
commingled account which is presumed community property, then it would be community 
property which funded the improvements and no reimbursement is available. 

The home, as a community property asset from the beginning and not changing character, is 
divisible at dissolution between the parties. 

4. Personal Injury Claim

Does the Community, and by extension H, have a valid claim to the Personal Injury Settlement 
Funds arising from Ws injury? 
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Under FC 780 personal injury (Pl) settlem�pt prog�e.QS a,re a special form of community 
property and are an exc�ption to the - J:presµmptlqn. During marriage they are considered 
community prqperty, but up�dl!- or dissolution, .efare considered the injured party's SP, 
due to extrem I ��:§,,�e:.:pe�. . Under FC 781: when non-injured
spouses e, , .. • flkl�$,tQ ___ care f�fnJured spouse or make improvements to the home
necessal)'Jbr the;tare of the1nJ1:1I�pouse they are reimbursable by the community. Finally, 
under FC !603, ,th� court has discretion in awarded the funds upon dissolution/death given all 
circum�arieeJtfn equity to award a share of the funds to the non-injured ,spo!Jse, but th&Jnjured
spouse MHST get at least half of the funds. ' • , t" t '- • ' , 

' ' ' 
' 

' 

Here, W is injured in January of 2011 by a drunk driver and broke both legs and injur�a·one' 
hand. Given the field of work of W, these are significant injuries which impact her ability to work 
and earn a living post separation. She is a� ded Smillion for this injury. These funds are paid 
during the marriage as community prope , bu pon dissolution in 2012 they will be considered 
Ws SP. The court must consider, unde fc 260 if the circumstances justify awarding a share 
of these funds to H. We know that H is attorn is has already has a upward career 
trajectory. within 5 years he has already rtarte o be paid a salary of 400k which is significant. 
The facts do not state that H has taken an ions or made any sacrifices to his career that 
would impair his own future earning potential. Further, we are explicitly told that its not certain 
that W will be able to work again in her training, and would likely require a career shifting and 
retraining if she is able to work at all (which isn't guaranteed she can work at all). These are 
factors which would work against H if he asked to court for a share in the Pl funds. H's better 
arguments for obtaining some of the Pl funds are that W has interest in a valuable home (3M at 
dissolution) a SP home valued at 3M , and an SP account with 350k. H can argue that as a 
member of the marital economic community, he has also lost on the value that W brings to the 
marriage through her career and earnings. He may ask for a percent that is less that half. W 
would argue that she needs all of the Pl fu_od� because of the uncertainty of her ability to work. 

/ ·,

• Ultimately, the court will likely award tie majori� of the funds to W as her SP. This is because
moving foJward, H has a significant Eiaming-capacity which doesn't seem to be impairectbyJhe
injury to'W, and Ws.future earning cap�city is uncertain, despite her SP assets. ?fie co�r:tl•" 
I • .�'#ard ttitHffrids fofhe community (and by extension to be split by H.�l\1[�8) 

ENDOFExAM 
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