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Question 1 
 

Assume the following fact pattern occurred in a jury trial in California Court. 
 
Paul works as an aircraft mechanic, and was working a contract job at the Downtown Airport. While on site to 
work on a plane, Paul was injured when Harry, an employee of the airport, allowed Paul onto the jet bridge 
while the bridge was closed for maintenance. Paul tripped on an exposed wire while walking down the bridge 
and broke his leg. When he fell Paul called out for help. Harry was in charge of access to the jet bridge, and 
knew the state of the maintenance, but thought that Paul would have known to step around the wiring because 
he was familiar with plane maintenance. Harry went down the jet bridge and helped Paul call for an ambulance. 
While they waited for paramedics, Harry told Paul “I am so sorry you are hurt! They really shouldn’t have left 
those wires exposed. I told the airport manager this bridge was unsafe.   
 
Paul sues Downtown Airport for negligence. The airport denies liability, saying the jet bridge maintenance was 
being performed by a third party company, ABC Contractors. ABC denies liability saying the accident was 
caused by Harry failing to keep people from entering the closed jet bridge.  
 
Discuss all evidentiary issues and arguments that would likely arise in each section below, including objections 
if any, and likely court rulings on the admissibility of the evidence. Assume proper objections were made. 
 
1. Paul’s counsel called Margaret, the airport manager, as the first witness. Margaret testified that she was 
walking by the gate where Paul was working when she heard Paul calling for help.  She then testified that the jet 
bridge was old and had exposed wiring prior to the maintenance work, but that the airport was not responsible 
because ABC Contractors managed maintenance of the bridge. 
 
2. Then, Paul’s attorney called the Insurance Agent for the airport. The agent testified that the airport was 
insured for all negligence claims that occurred within the terminals, including the jet bridge. Also, the Insurance 
Agent testified that he offered Paul $100,000 to settle the lawsuit, and that Paul rejected the offer.  
 
3. Next, Carl, the custodian of records for the airport, testified. He testified that the airport had submitted claims 
to the insurance company from two (2) other passengers who had tripped walking down the jet bridge due to 
exposed wiring. Also, he testified that after this lawsuit began, the airport covered the exposed wiring while 
continuing to perform maintenance on the bridge.  
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Question 2 
 

Danny is prosecuted for murder in the case of People of the State of X v. Danny. It is alleged that Danny broke 
into Vanessa’s apartment at 2:00am before threatening to kill her if she did not sleep with him. Danny and 
Vanessa had been in a relationship 5 years prior, and since Vanessa had ended things she would receive vague 
threatening messages from unknown numbers, but could never trace them back to Danny. After Danny 
allegedly threatened to kill her, Vanessa screamed “Someone please help me!” knowing that the walls of her 
apartment were very thin. Danny and Vanessa then got into a physical altercation, ending with Vanessa falling 
backwards into her coffee table where she was immediately knocked unconscious. Danny maintains that 
Vanessa had invited him over, that the fight was a misunderstanding, and that he pushed Vanessa off him, which 
made her trip backwards into the coffee table.  
 
Wes, Vanessa’s neighbor, heard her scream and came outside to see a man leaving Vanessa’s apartment with 
blood on his arm. The apartment hallway was dark, but Wes thought he could see the man’s face. Wes then 
immediately call 911 and spoke with Penny, a police officer, about the incident. Paramedics arrived at 2:30am, 
but Vanessa was pronounced dead at the scene. 
 
At 5am that morning Penny showed Wes a photo lineup of suspects, and Wes picked Danny out of the lineup.  
 
Assume the following occurred in the jury trial of Danny. Discuss all evidentiary issues and arguments that 
would likely arise in each section below, including objections, if any, and the likely trial court ruling on the 
admissibility of the evidence. The State of X has adopted the Federal Rules of Evidence.  
 
1. The Prosecution calls Wes as a witness. Wes testifies that he has always had memory issues, and is having 
trouble remembering the night of the attack. Wes testifies that he saw a man after the attack, that he remembers 
making the identification at the police station, but that he cannot remember what the assailant looks like now. 
The Prosecution then calls Penny, the police officer, as a witness. Penny testifies that Wes identified Danny in 
the lineup.  
 
2. Next Wes testifies that he heard Vanessa scream “Someone please help me!” the night of the attack.  
 
3. Danny testifies in his own defense that he and Vanessa had dated for a year and Vanessa had always had a 
violent temper. Danny testifies that on the night in question, Vanessa let him into the apartment and then 
verbally and physically attacked him. Danny admits to pushing Vanessa, but claims it was in self-defense, and 
that he did not mean for her to fall into the coffee table.  
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Question 3 
 
Assume the following fact pattern occurred in California state court.  
 
Patrick and Dani were hired at X company at the same time, 5 years ago. They worked in different departments, 
but interacted throughout the year at company retreats, happy hours, and holiday parties. Patrick always felt that 
Dani disliked him, but he did not know why. Patrick and Dani were at a company happy hour and ended up 
staying at the bar talking until midnight. The next morning Patrick heard Dani talking to a coworker in the break 
room saying ‘Patrick was hitting on me all night, I was trying to be polite so he wouldn’t get upset, but he was 
had so much to drink and he is known to be a violent drunk.” Patrick claims he was drinking non-alcoholic 
drinks on the night in question.  
 
Patrick filed a defamation lawsuit against Dani. Discuss all the evidentiary issues and arguments that would 
likely arise in each section below, including objections, if any, and the likely trial court ruling on the 
admissibility of the evidence. 
 
1. During Patrick’s case in chief, Patrick calls Emily, an employee at X company, who testifies that she heard 
Brad, the boss, say, “I didn’t know that Patrick would be so violent or inappropriate when drunk. He was up for 
his 5 year bonus and now I don’t know if I should recommend him for that.” Brad did not end up 
recommending Patrick for the bonus, and told Patrick it was because the company did not hit its year-end 
revenue goals. After learning about the defamation lawsuit, Brad quit and started a new job in another state. No 
one at the company knows his new address or phone number.  
 
2. Next, Patrick testified to Dani’s statements in the break room.  
 
3. Next, the Patrick called Tom, a good friend of Patrick’s, to testify. Tom testified that he and Patrick worked 
together for 3 years at a different company, and Patrick never drank at work events. Tom additionally testified 
that in his opinion Patrick is a peaceful person, and he has never seen him be violent. 
 
4. During the Defense’s case-in-chief the Defense called Walker, Patrick’s college roommate, to testify. Walker 
testified that during college Patrick had been kicked out of his fraternity after being accused of sexual assault 
and that Patrick had been hospitalized multiple times for alcohol poisoning. 
 
 

**** 
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ANSWER OUTLINE 

 
Answer Outline – Question 1 

 
1. Manager’s testimony 
 
Logical Relevance –Evidence having any tendency to make the existence of any disputed fact of consequence to 
the determination of the action more or less probably than it would be without the evidence.  
 
Balancing / Legal relevance –Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence. 
 
Hearsay – Out of court statement offered for its truth. Inadmissible unless exception applies. 
 
Spontaneous statement - A statement that narrates, describes, or explains an act, condition or event perceived 
by the declarant, made spontaneously while declarant was under stress / excitement caused by that perception. 
 
Contemporaneous statement – A statement that explains the conduct of the declarant, made while the declarant 
was engaged in the conduct. 
 
State of mind – Declarant’s then existing physical or mental condition is admissible to show that condition (the 
fall). Declarant’s cry for help when he fell and is an emotional response to falling.  
 
2. Insurance Agent’s testimony  
 
Logical Relevance – Evidence having any tendency to make the existence of any disputed fact of consequence to 
the determination of the action more or less probably than it would be without the evidence.  
 
Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence. 
 
Settlement offers – Offers to settle are inadmissible to prove liability of the amount of the disputed claim, or the 
validity of the claim. Statements made during settlement negotiations are excluded against public policy. The 
Insurance Agent’s settlement offer is inadmissible to prove damages or medical expenses amounts or the 
airport’s liability for negligence.  
 
Premises liability – Evidence of liability insurance is not admissible to prove negligence. It IS admissible to 
prove “ownership or control” of the premises. Manager denied the airport is liable because the jet bridge is 
maintained by another entity. However, the insurance policy specifically provides that all the jet bridge is 
covered against negligence claims.  
 



Limiting instruction – Trial court could instruct the jury that they may consider the insurance coverage for the 
“ownership and control” issue, but not for fault.  
 
 
 
3. The Custodian of Record’s testimony  
 
Logical Relevance – Evidence having any tendency to make the existence of any disputed fact of consequence to 
the determination of the action more or less probably than it would be without the evidence.  
 
Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence. 
 
Similar happenings – The fact that the airport had 2 previous claims for passengers falling does not establish 
fault. However the fact that there were 2 injuries in the same area and caused by the same exposed wiring 
where P fell may establish that the airport had knowledge of the causation and did nothing, and therefore 
breached the duty of care.  
 
Limiting instruction – Court could instruct the jury that the 2 claims be used as putting the airport on notice 
that there was a problem with the jet bridge’s safety. However, that can’t be used as a basis for fault.  
 
Subsequent remedial measures – Evidence of safety measures or repairs are inadmissible to prove negligence. 
The fact that the airport covered the exposed wiring after the lawsuit is inadmissible to prove fault. However, 
like with similar happenings it could be admissible to show something else, like knowledge and ownership.  
 
Hearsay – the claims (if offered for TOMA) are hearsay. Like discussed above, if they are offered only to prove 
knowledge of the problem or ownership of the doors, the court may use a limiting instruction. 
 
Business Record Exception - 1) recording of an act or event, 2) made by a person with personal knowledge, 3) 
made at or near the time of the event or act, 4) by a person under a duty to keep the records in the ordinary 
course of business. Here, C, as custodian of records, has access to the records of events in the “regular course 
of business” at the airport. He is under a duty to record events at or near the time of the event. With that 
foundation the records may be admissible. But consider the limiting instruction above for similar happenings.  
 
 
 
 
 

Answer Outline-Question 2 
 

1. W’s Identification  
 
Logical Relevance – A tendency to prove or disprove a fact of consequence.  
 
Balancing / Legal Relevancy – The probative value of the evidence must be weighed by undue prejudice, waste 
of time or jury confusion.  
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying.  
 



Hearsay - Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an 
exception. 
 
Prior Identification – A statement is not hearsay if the declarant testifies and is subject to cross-examination 
about a prior statement, and the statement identifies a person as someone the declarant perceived earlier. Here, 
W identified D in a photo lineup a few hours after the incident. W is testifying and subject to cross examination. 
Even though W does not currently remember the man he identified, he does testify that he identified the 
assailant soon after the attack. Though the Defense might argue hours after the incident is too long, and not 
fresh in W’s memory. The police officer then testifies to confirm that W did identify D. With these two 
testimonies together, the hearsay exception is met. *Extra analysis: Is W truly subject to cross if he doesn’t 
remember the specifics of the night? 
 
Confrontation Clause – An out of court statement, if deemed testimonial, can be produced against a criminal D 
only if 1) he has the opportunity to cross-examine the declarant, and 2) the witness is unavailable to testify at 
trial. Analysis: W is not unavailable he is present testifying and subject to cross.  
 
 
2. W’s Testimony re: the scream 
 
Relevance – A tendency to prove or disprove a fact of consequence.  
 
Balancing / Legal Relevancy – The probative value of the evidence must be weighed by undue prejudice, waste 
of time or jury confusion.  
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying. Here, W testifies that he 
heard V scream out. *Possible issue of personal knowledge, as the facts don’t tell us that W saw V while she 
screamed. May need additional facts to explain how he could recognize V’s voice?  
 
Hearsay - Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an 
exception. 
 
Dying Declaration – In a homicide case, or civil case, a statement that the declarant, while believing they were 
under the threat of imminent death, made about its cause or circumstances. The declarant must now be 
unavailable. Here V died from her injuries and is thus unavailable. If we can show that W has knowledge of V’s 
voice, “someone please help me” might meet this exception if it can be shown that V believed her death was 
imminent. However, V statement does not specifically say she imminently fears for her life, so there would need 
to be additional facts to show that knowledge.   
 
Excited Utterance – A statement made while the declarant is under the stress of an exciting or startling event. 
 
Present Sense Impression - A statement describing or explaining an event or condition, made while or 
immediately after the declarant perceived it. 
 
Confrontation Clause – An out of court statement, if deemed testimonial, can be produced against a criminal D 
only if 1) he has the opportunity to cross-examine the declarant, and 2) the witness is unavailable to testify at 
trial. Analysis: V is unavailable, but the statement is likely not testimonial.   
 
 
3. D’s testimony 
 
Logical Relevance – A tendency to prove or disprove a fact of consequence.  



 
Balancing / Legal Relevancy – The probative value of the evidence must be weighed by undue prejudice, waste 
of time or jury confusion.  
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying.  
 
Character Evidence - Evidence of a person’s character or character trait is not admissible to prove that on a 
particular occasion the person acted in accordance with the character or trait. However, a defendant may offer 
evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:(i) offer 
evidence to rebut it; and(ii) offer evidence of the defendant’s same trait. Here, D is the one “opening the door” 
to character evidence of the victim. Evidence that the victim was aggressive would be pertinent to D’s 
self-defense claim. This is allowable, but the Prosecution will then be able to rebut with character evidence of 
D. 
 
 
 

Answer Outline-Question 3 
 

1. Emily’s testimony  
 
Logical Relevance – A tendency to prove or disprove a disputed fact of consequence. The testimony is relevant 
because it constitutes the basis of the defamation lawsuit and is in dispute. It is clear that B had knowledge of 
D’s statements because he made a reference to P being violent. B also did not recommend P for a bonus because 
he believed the statement was truthful, and it influenced his decision.  
 
Balancing / Legal Relevancy – CEC 352, probative value of the evidence must be weighed by undue prejudice, 
waste of time or jury confusion. Here E’s testimony is relevant because it supports the defamation allegation 
since character (violence) in directly in issue. 
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying. Here E is testifying to 
something she heard, which she has personal knowledge of. She is also an employee of X and the facts tell us 
she knows who B is and was in a place to overhear him.  
 
Hearsay – Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an 
exception. The declarant, B, can’t be found and is arguably unavailable. P might argue that B’s statements are 
not hearsay, because they are going to show his state of mind in deciding whether to recommend P for a bonus 
and not to the truth (proving that P is violent). Alternatively P will argue that if the statements are deemed 
hearsay, that they can still be admissible under an exception. D will argue that the statements are inadmissible 
hearsay. 
 
State of Mind – the underlying reason that P was not recommended for a bonus. B specifically voiced his 
concern to others (E) about P’s violent history and the fact that as a boss, he was unaware of. Here, a 
declarant’s then existing state of mind is admissible to show the condition or mindset. It is likely a court will 
view the B statement as a state of mind exception.  
 
Independent act of Legal Significance (non-hearsay) – P may argue that the B’s statement is not hearsay 
because they have independent legal significance. B’s statement about P being violent is allegedly a defamatory 
statement in a defamation lawsuit. This is likely a successful argument. Also it may be argued that P was not 
recommended for a bonus because B believed P was a violent person. 
 



2. P’s testimony about D’s statements 
 
Logical Relevance – A tendency to prove or disprove a disputed fact of consequence.  
 
Balancing / Legal Relevancy – Probative value of the evidence must be weighed by undue prejudice, waste of 
time or jury confusion. 
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying. 
 
Hearsay – Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an 
exception. 
 
 
Opposing party statement –Statement may be admissible if made by a party and offered by the opponent. It does 
not need to be against the declarant’s interest. In this case, the statement was made by D and offered against 
her at trial.  
 
Contemporaneous statement – Statement offered to explain, qualify, or make understandable conduct of the 
declarant, made while the declarant was engaged in such conduct. Here D is describing an event, but it is not 
made while D was engaged in the conduct (and the “event” is P’s conduct, not D’s). 
 
Independent act of Legal Significance (non-hearsay) – P may also argue that the D’s statement about P being a 
violent drunk is not hearsay because they have independent legal significance. D’s statement is allegedly a 
defamatory statement in a defamation lawsuit. This is likely a successful argument.  
 
3. Tom’s testimony 
 
Logical Relevance – A tendency to prove or disprove a disputed fact of consequence.  
 
Balancing / Legal Relevancy – Probative value of the evidence must be weighed by undue prejudice, waste of 
time or jury confusion. 
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying. 
 
Character evidence – Is usually inadmissible to prove conduct in conformity. However, in this civil case, it may 
be admissible since a character trait – violence – is directly in issue in the defamation case. Here, T’s testimony 
is being offered to show the falsity of D’s testimony about about P being a violent drunk.  
 
Bias – May be explored on cross-examination by D because T worked with P’s for 3 years, and clearly has a 
good opinion of him.  
 
4. Walker’s testimony 
 
Logical Relevance – A tendency to prove or disprove a disputed fact of consequence.  
 
Balancing / Legal Relevancy – Probative value of the evidence must be weighed by undue prejudice, waste of 
time or jury confusion. 
 
Witness competency / Personal Knowledge – Witnesses presumed to be competent until contrary demonstrated. 
A witness needs to have personal knowledge of the facts to which they are testifying. 



 
Character evidence, Specific Acts – Other crimes and bad acts may be used as specific instances. Here W is 
giving an account from college that P was violent – accused of sexual assault. W is also testifying that P was 
hospitalized for alcohol. The accused sexual assault is a prior act of violence. This testimony is being used to 
counter the testimony of T. Character of the victim (P) is offered by Defense to rebut, and may be deemed 
admissible since there was testimony that P is a peaceful person. The prior college incident may give rise to 
truth of violence and truth is a defense to a defamation lawsuit.  
 
























































