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EVIDENCE
MIDTERM EXAMINATION
FALL 2022
QUESTION 1

Plaintiff Dusty filed a medical malpractice lawsuit against Defendant Dr. Dooms for personal
injuries. Dusty underwent cataract surgery on her left eye with Dr. Dooms, an ophthalmologist.

After the surgery, Dusty kept an eye shield on at night and followed Dr. Doom’s instructions.
However, Dusty noticed that days later, her eye was inflamed, painful and her vision was blurry.
At the follow-up appointment, she told the doctor of her symptoms. Dr. Dooms told Dusty, “I am
sorry for your pain. 1 am offering you $40,000 for a settlement.” Dr. Dooms said the surgery was
performed under the proper medical protocols.

Unsatisfied, Dusty sought a second opinion from Dr. Better, also ophthalmologist. He told Dusty
the lens was positioned too low which resulted in her blurry vision and pain. Further, Dr. Better
said the surgery performed by Dr. Dooms deviated from the medical standard of care.

At a deposition in this case, Dr. Better testified where both sides were present. However, before
the jury trial, Dr. Better died.

At each of the numbered events below, discuss all the evidentiary issues that would arise. The
discussion should include the likely trial court rulings. Assume timely proper objections were
made. Answer according to the California Evidence Code. DO NOT address hearsay.

At the jury trial, the following occutred.

1 In her case-in chief, Dusty called Nurse Nan who testified that she saw Dr. Dooms
consume two shots of gin from a bottle of gin immediately before the cataract surgery.
Also, Nurse Nan testified that Dr. Dooms had an unsteady hand during the procedure.

2 Next, Dusty Dr. Dooms to testify. He admitted making the statements “I am so sorry
for the pain. 1 am offering you $40,000 for a settlement.” However, he said the
statements were not meant be compassionate and nothing else. “

3 Then, Dusty asked Dr. Dooms if he had professional liability insurance.

4 Finally, Dusty called Secretary Sally to testify. Sally would testify to the contents of
notes she found in Dr. Better’s office indicating he knew that he had failed to perform
diagnostics on his tools prior to the surgery. Sally would testify Dr. Doom saw her
reading the notes, so he confiscated them and burned them.



EVIDENCE
MIDTERM EXAMINATION
FALL 2022

UESTION 2

Dun-Middleton, a mid-size sales company, found itself in dire straits when its warehouse
workers, those who loaded merchandise onto trucks and delivered it, won their monthly
Powerball lottery pool. Each of them, now flush with cash, quit on the same day, leaving no
skilled warchouse workers to complete the deliveries. The regional manager of the company,
Michael, held an office-wide meeting to address the issue. The assistant regional manager,
Dwight, suggested that the sales staff take a day away from making sales and concentrate on
loading the trucks and making deliveries. Michael entrusted Dwight to manage the operation,
and Michael returned to the office. Dwight accompanied the sales staff to the warehouse, where
he separated the sales staff into two teams: a team to load the trucks and a team to make the
deliveries. Dwight placed Jim charge of loading trucks. Jim had never worked in a warehouse in
his life. Not knowing how to use a forklift or operate a pallet jack, Jim devised a scheme in
which he pumped grease from a large barrel onto the floor, attached ropes to the pallets, and then
directed his team to pull the pallets close to the delivery truck, where sales staff could then load
items onto the truck one at a time. Dwight placed Todd in charge of deliveries. Todd had
surreptitiously consumed several shots of Irish whiskey in his coffee without Dwight’s
knowledge. Meredith, an office worker, came to the warehouse to assist with the operation.
When she entered the warehouse, she slipped on the grease on the floor and fell. In the fall, she
cracked her pelvic bone. Jim helped Meredith to her feet and instructed her to go to his car so he
could take her to the hospital. Unfortunately, Todd had just started driving the delivery truck, and
due to his inebriation, crashed into Meredith, fracturing four of her ribs. Meredith sued
Dun-Middleton for negligence, premises liability, and negligent entrustment.

The following proffers are made at trial:

1) Meredith called Oscar, an accountant at Dun-Middleton. Oscar would testify that, three
years prior, Dwight assigned Ryan, a temp, to drive Todd to sales calls because Todd’s
license had been suspended due to driving under the influence convictions. This
arrangement lasted months, and it caused Todd to develop the reputation in the office of
being untrustworthy behind the wheel.

2) Meredith called Creed, a quality assurance representative at Dun-Middleton. Creed would
testify that, in the last four years at the office, he has seen six different workers struck by
vehicles in the office warchouse’s parking lot, and that he reported each incident to
management.

3) Meredith called Toby, a human resources worker, who has worked at Dun-Middleton for
many years. Toby is called to testify as to the employment of each person involved.
However, Toby was involved in a ziplining accident on a vacation to Puerto Rico, where
he broke his neck. He is now unable to speak or type. His deposition was taken by asking



yes or no questions and allowing him to blink his eyes one time for yes, two times for no,
or three times for “I do not know.”

4) Dun-Middleton called Angela, another accountant at the office who dealt with payroll.
Angela would testify that Meredith worked in a nearby desk clump. Angela would testify
that Meredith was an alcoholic who was very careless.

Address the proffers according to the Federal Rules of Evidence and indicate how the court

should rule. Do not address Hearsay. Do not address substantive tort issues regarding agency
theory or vicarious liability; limit your response to application of the law of evidence.



Evidence-Fall 2022-Profs. Lizardo/O’Keefe/Starr
ANSWER OUTLINE
PLAINTIFF DUSTY — DR. DOOMS -Q1-

Please Note: Students may argue different outcomes if they address the major issues. Specific
listing of the code section is not required. This was not intended to test experts.

1. NURSE NAN’S TESTIMONY
As per CEC 350, only relevant evidence is admissible.
Logical Relevancy- CEC 210 Tendency Test

Evidence is logically relevant if there is any tendency to prove or disprove any disputed fact that
is of consequence.

Here, Nurse Nan has personal knowledge that Dr. Dooms is consuming two shots of gin before
Dusty’s cataract surgery. Since this is a medical malpractice negligence claim, this witness
observation may tend to show a breach of care. Furthermore, Nan saw Doom’s hand shaking
which may tend to show a breach of care especially since Dooms was the surgeon.

Defense may argue that Nan’s observation of the gin shots had nothing to do with a breach of
duty since it was before the surgery and not during the procedure. However, this is not a
convincing argument because Dr. Dooms drank the gin right before the surgery, not hours
before. This impairment may have affected Dr. Dooms’ medical performance.

The trial court will likely rule that Nan’s personal observations of the gin and Dooms’ hand
shakiness are logically relevant.

Legal Relevancy- CEC 352 Balancing Test

Under CEC 352, the trial court has discretion to exclude evidence if the probative value is
substantially outweighed by the danger of unfair prejudice. The probative value of the nurse’s
testimony is very high since it is an eyewitness account of what happened right before Dusty’s
surgery. It does not seem that this percipient witness account will consume a lot of time,
mislead, or confuse a jury.

Therefor, the trial court will rule the nurse’s testimony as legally relevant.
Witness Competency /Percipient Witness

In California, the general rule is that all people are qualified to testify unless there is a reason for
disqualification. The factors for witness competency include perception, memory, narration, or
sincerity. There is a duty to tell the truth and personal knowledge is key.



Here, Nurse Nan has based her testimony on her personal knowledge as an eyewitness to Dr.
Dooms’ misconduct and breach of care. There is no given reason for her to be disqualified and
she will be allowed to testify.

2. Dr. Dooms’ two statements to Dusty
Logical Relevance- defined above

The sympathy statement, “Il am sorry for your pain, “tends to show that Dooms is feeling about
the failed cataract surgery. The defense will argue that the statement was not intended as any
form of an admission.

The trial court will rule the statement as logically relevant.
However, there are public exclusion policies. See below.
Legal Relevance- defined above
Probative Value v. Prejudice

a. Dr. Dooms Expression of Sympathy to Dusty

Dr. Dooms’ statement to Dusty, “l am sorry for your pain,” has tendency to show he believes he is
at fault or breached a duty of care.

Here, CEC 11360 makes inadmissible any expression of sympathy regarding pain, death or
suffering of any person involved in an accident. Studies has shown that people who receive an
apology are less likely to sue. However, the present case is not a traffic accident but medical
malpractice.

It may be argued that the statement is part of the offer to compromise and therefore excluded.
See below.

b. Settlement Offer of 540,000
Logical Relevancy- defined above

The $40, 000 offer by Dooms to Dusty tends to show that the doctor believed he was responsible
for the improperly done cataract surgery. Part of a medical malpractice claim is to establish
causation. Dusty may argue that by Dooms consuming gin prior to her surgery impaired his
medical abilities to perform as a surgeon.

The offer is logically relevant, however, see below — Special Relevancy Rules.

Legal Relevancy- defined above



Trial court weighs and balances probative value against prejudicial effect. There is a high
probative value of the Dooms offer. However, there is more of a compelling need for offer to be
excluded since a jury may assume that Dooms is liable without other proof.

See below under Special Relevancy Rules.
Special Relevancy- Public Policy Exclusion

Generally, for public policy reasons, offers to settle are inadmissible to show liability. The offer by
Dr. Dooms to Dusty of 540,000 promotes the policy of encouraging settlements in civil cases. CEC
1152 prevents the use of settlement offers or negotiations to prove liability in a negligence
lawsuit.

Here, the 540,00 offer by Dr. Dooms to Dusty is likely an offer to compromise or settle the case.
Dusty may argue that the offer was during a follow-up medical visit is more of an admission of
fault. However, due to the strong public policy to encourage negotiations, this argument will fail.

The trial court is likely to rule the settlement offer, and expression of sympathy are not
admissible as against public policy.

Option: Some students may consider the statement as a Party Admission. Element are offered
against the party opponent and said by the party. This is fine, but the student should recognize
the public policy to exclude.

3. Insurance Policy — Medical Malpractice
Logical Relevancy- defined above.

Dr. Dooms having professional liability coverage tends to show that he is expecting some
medical malpractice lawsuits due to his negligence. On the other hand, the defense will argue
that the doctor was required to have professional liability insurance, and this does not mean he
was negligent.

The trial court will likely rule the insurance policy is logically relevant.
Legal Relevancy- defined above
Probative value v. prejudice

The jury may be highly prejudiced by the insurance since the jury may lay blame on the doctor
for Dusty’s medical problems without the need to establish all the negligence elements.

See Special Relevance below.
Special Relevancy/Public Policy Exclusion

Evidence that a person has liability insurance or professional insurance is inadmissible to prove
negligence or fault.



Here, Dr. Dooms has professional liability insurance for his medical services. However, there
may be an issue of coverage if Dr. Dooms may have been impaired during Dusty’s surgery since
he belted down two shots of gin. This issue is more between Dr. Dooms and his insurance carrier
and not relevant in this case.

The trial court will likely rule Dr. Doom’s insurance policy is excluded on public policy grounds.
4, Former Testimony- Dr. Better’s Deposition Transcript
Logical Relevancy- defined above

The deposition by Dr. Better tend to establish that Dooms was not careful in Dusty’s cataract
surgery and did not follow medical protocols.

Legal Relevancy- defined above.
Balance probative value v. prejudicial effect.
Hearsay- defined above.

Here, the Dr. Better deposition is being offered to prove the truth of the matter asserted, that Dr.
Dooms was negligent by failing to use proper medical protocol or standards.

The trial court will rule the transcript is hearsay and inadmissible without an exception.
Hearsay Exception: Dr. Better’s Former Testimony

Former testimony means testimony given under oath concerning the same action or if it is a
different action, there must be a similar interest and motive. Also, there was an opportunity to
cross-examine the witness and the declarant (Dr. Better) must be unavailable.

Here, the deposition was in the same negligence action and the parties are the same, Dusty is
the plaintiff and Dr. Dooms is the defendant. Since both parties were present with their
attorneys, there was an opportunity to cross-examine Dr. Better. Finally, the unavailability
requirement is satisfied since Dr. Better ahs died.

The trial court ruling will allow in the deposition transcript of Dr. Better.

Option: Medical Diagnosis Hearsay



Fall 2022 Evidence Mid-Term Exam Question
Prof. O’Keefe

Answer— Q2

The defendant, Dan, is on trial for the first degree murder of Victor. The Prosecution’s
theory is that Dan shot Victor after Victor won in a poker game. Dan denies being at the poker
game or shooting Victor.

in motions in liminie prior to trial, the parties seek to obtain rulings regarding the
admissibility of the following evidence. Discuss all the evidentiary issues and arguments that
would likely arise, including objections, if any, and the likely trial court ruling on the admissibility
of the evidence. Apply the Federal Rules of Evidence.

1. The Prosecution seeks to introduce properly subpoenaed and authenticated medical
records from the victim’s hospitalization prior to his death. The defense objects to the
following notes in the medical records made by Dr. Oz, the victim’s treating physician:

Patient brought into the emergency room by his friend, Bob, who said Victor is in a lot of
pain because he was just shot by Dan after Victor won all Dan’s money in a poker game.
Victor states he is in a lot of pain. Victor said he can’t believe Dan shot him over
$100.00.

How should the Court rule?
Analysis:

Relevance: Evidence is relevant if it has some tendency to prove or disprove a material issue in
the case. Here the identity of the individual who shot the victim is the central issue in this case.
Thus the victim’s statement to the police officer indicating the shooters identity is relevant.

Hearsay: Hearsay is an out of court statement being offered for the truth of the matter
asserted. The prosecution is seeking to introduce at trial the victim’s and Bob’s out of court
statement regarding the shooter’s identity through the medical records. The statement is
offered for its truth. Thus, to be admissible, a hearsay exception must apply.

Business Records: The Prosecution may seek to introduce the medical records through the
business record exception. To do so, the Prosecution must establish

1. The declarant had a business duty to report the information
2. The declarant had personal knowledge of the facts or events reported



3. The written report was prepared close in time to the events contained in the report while
it was still fresh in the declarant’s memory

4. It was a routine practice of the business to prepare such reports

5. The report was made in the reqular course of business.

Anulysis: The defense will object on hearsay grounds. Bob and Victor did not have a business
duty to the hospital. Thus, although the hospital records will be generally admissible, their
statements will need to be redacted from the records unless an independent exception applies.
This is a “hearsay within hearsay” situation.

Present Bodily Condition: The prosecution can introduce Victor’s statement that he was in a lot
of pain through the present bodily condition exception.

1. The statement of bodily condition is made contemporaneously with the symptoms.
2. By the person experiencing the symptoms
3. The statement must refer to the person’s present bodily condition

Bob’s statement that Victor is in a lot of pain will not be admissible as present bodily condition
because the statement must be made by the person experiencing the symptoms.

Statement for Medical Diagnosis or Treatment:

1. The declarant made the statement for the Purposes of medical diagnosis or treatment;
This exception does not require that the statements be made by the person who needs
medical help since statements of that kind might be made by others on behalf of a sick or
injured person

2. The statement describes Medical history, Past or present symptoms, pain or sensations;
The inception or general character of the cause; or external source of the issue as
pertinent to diagnosis or treatment

Bob and Victor’s statement that Victor is in pain and was shot would be admissible under this
exception. The identity of the shooter would not be admissible. The inception or general
character of the condition is admissible but statements as to fault are not admissible.



2. The Prosecutiaon seeks to introduce testimony of a police officer who spoke with the
victim at the emergency room. The victim had just undergone a procedure to drain fluids
from his chest cavity and to re-inflate his lung. The victim told the officer several times
that, “Dan shot me, I'm dying”. During the hearing on the motion in liminie, the defense
offers testimony that the time that the victim’s statement was made, the victim had been
examined and treated by doctors who believed that the victim would recover and was in
no imminent danger of dying. In fact, doctors and nurses had assured the victim that he
was going to be alright. It was the doctor’s opinion at the time that this statement was
made that the victim’s wound was not fatal and that he would recover. The defendant
later developed a massive, uncontrolled infection and died eight days after the shooting.
How should the court rule?

Analysis:

Relevance: Evidence is relevant if it has some tendency to prove or disprove a material issue in
the case. Here the identity of the individual who shot the victim is the central issue in this case.
Thus the victim’s statement to the police officer indicating the shooters identity is relevant.

Hearsay: Hearsay is an out of court statement being offered for the truth of the matter
asserted. The prosecution is seeking to introduce at trial the now-deceased victim’s out of court
statement regarding the shooter’s identity through the police officer. The statement is offered
for its truth. Thus, to be admissible, a hearsay exception must apply.

Dying Declaration: Rule 804(b)(2). Rule 804(b){2) provides that “a statement made by a
declarant while believing that his death is imminent, concerning the cause or circumstances of
what he believed to be his impending death

Under the Federal rules, for this exception to apply, the following elements must be met:

1. The case is a prosecution for a homicide or a civil case;
2. The declarant is the victim named in the pleading;

a. At the time of the statement, the declarant hod a sense of impending death. The
declarant must have abandoned all hope and concluded that certain death was
imminent

3. At the time of trial, the declarant is unavailable
4. The statement relates to the event inducing the declarant’s dying condition
5. The statement is factual in nature.

Analysis of Dying Declaration Exception: The statements of the doctors that the decedent was
in no danger of dying when the statements were made are relevant. However, the mental state
that is decisive in determining whether an out of court statement qualifies as a dying



declaration, is that of the declarant and not his doctor. The relevant inquiry is whether at the
time the deceased made those statements or declarations to the officers the deceased in his
own mind was conscious of approaching death and believed at the time that he was dying.
What renders a dying declaration worthy of belief is not that the conviction of impending death
was scientifically arrived at, but that it was sincerely and steadfastly held. Thus, the statement
would be admissible.

3. The defense seeks to introduce the testimony of Dan’s girifriend, Tina. Tina will testify
that two weeks after Dan was arrested in connection with Victor’s death, she was
drinking at the No Good Saleon when she heard Oscar boasting that he was the one who
shot Victor. Tina did not come forward with this information until after Oscar died, about
one year after the shooting but before Dan’s trial. At the hearing on the motion in
liminie, Tina testified the reason she did not tell police about what Oscar said sooner was
because she was afraid of Oscar. Tina testified she cannot remember who else was
present in the bar at the time Oscar made this statement. No other witnesses are
introduced who would testify that they heard Oscar make this statement. No other
witnesses are introduced who would testify that Oscar was at the poker game where
Victor was shot. How should the Court rule?

Analysis:

Relevance: Evidence is relevant if it has some tendency to prove or disprove a material issue in
the case. Here the identity of the individual who shot the victim is the central issue in this case.
Thus, Tina’s testimony regarding the shooters identity is relevant.

Hearsay: Hearsay is an out of court statement being offered for the truth of the matter
asserted. The defense is seeking to introduce at trial Oscar’s out of court statement to show it
was Oscar, not Dan who was the shooter. The statement is offered for its truth. Thus, to be
admissible, a hearsay exception must apply.

Statements Against Interest:

1. The declarant is unavailable at the time of the trial
2. The statement must have been against pecuniary, proprietary, or penal interest when
made
a. The declarant subjectively believed that the statement was contrary to his or her
interest.



i. The belief of the hypothetical, reasonable person could be used as
circumstantial evidence of the subjective belief of the declarant.

ii. The judge needs to separately test each assertion to determine whether it
was disserving. (The rule does not authorize the introduction of collateral,
non self-inculpatroy statements)

b. In the case of a statement against penal interest there must be sufficient
corroboration to clearly indicate trustworthiness
3. The declarant must have had personal knowledge of the facts
4. The declarant must have been aware that the statement is against her interests and she
must have had no motive to misrepresent when she made the statement

The Statement against Interest Exception rule provides that “a statement which was at the time
of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended
to subject him to civil or criminal liability... that a reasonable man in his position would not have
made the statement unless he beljeved it to be true” is admissible. However, “a statement
tending to expose the declarant to criminal liability is not admissible in a criminal case unless
corroborating circumstances clearly indicate the trustworthiness of the statement.”

Admission of evidence under the provisions of Rule 804(b)(3) requires satisfying a two prong
test. First, the statement must be against the declarant’s penal interest. Second, the trial judge
must find that corroborating circumstances ensure the trustworthiness of the statement.

To satisfy the first prong, the statement must actually subject the declarant to criminal liability
and it must be such that the declarant would understand its damaging potential. To satisfy the
second prong, there must be some other independent non-hearsay indication of trustworthiness.

Factaors to be cansidered in evaluating trustworthiness include spontaneity, relationship between
the declarant and the accused, existence of corroborative evidence, whether or not the
statement had been subsequently repudiated and whether or not the statement was in fact
against the penal interests of the declarant. In this case, there was no other corroborative
evidence. Tina’s testimony would be inadmissible.
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Exam Name: Evidence-KCL-F22-HStar-R

1)
Q1.

. Dr. Dooms attorney could object to Nurse Nan's (N) testimony about observing Dr. Doom
consume two shots of gin before the surgery, and having unsteady hands during the
surgery on the basis of relevance.

R: Evidence is relevant if it (1) has any tendency to prove a fact, and (2) it is a fact of
consequence.

,«/H /A Nan's testimony has a tendency to prove Dr. Doom was negligent because he

“’%ﬁ

p"

\ consumed gin/ alcohol before performing the surgery. His consumption of alcohol is a fact
r,ﬁof consequence because Nan will testify Dr. Doom's hands were shaking during the surgery

as a result of his drinking.
C: Overruled.

I: Dr." Doom's attorney could object to Nan's testimony on the basis of personal
knowledge.

R: In order for a witness to testify, the withess must have personal knowledge.

A: Nan may testify about Dr. Doom drinking and shaking because she has personal
knowledge based on her first hand observations.

C: Overruled.
I: Dr. Doom's attorney should object to N's testimony on the basis of CEC 352.

R: Under CEC 352, relevant evidence may be excluded if it's probative value is
substantially outweighed by unfair prejudice, or other factors.

A. N's testimony about Dr. Doom drinking and shaking is probative because it tends to
prove Dr. Doom was impaired. Dr's Doom's aﬁorney would argue N's s testimony would

mislead the 2 Jury, or confuse the issues because of the substantial risk that the jury could
—

PuUT WL (7 .
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~ Exam Name: Evidence-KCL-F22-HStai-R

use that testimony against Dr. Doom, even if Dr. Doom may not have been impaired after
only two drinks.

C: Overruled.
Overall C to Q1: N's testimony comes in.

Q2.

I Dr. Doom's attorney could object to Dusty's testimony about Dr. Doom offering to pay
$40,000 in a settlement, on the basis of relevance.

R: Evidence is relevant if it (1) has any tendency to prove a fact, and (2) it is a fact of
consequence.

A: Dr. Doom's offer to settle has some tendency to prove he felt, or thought he was
responsible for Dusty's injury, and that responsibility/ negligence is a T}tgrial fact of
consequence in this negligence lawsuit, which makes it relevant.

C: Overruled.

I: Dr. Doom's attorney should object to Dusty's testimony about Dr. Doom's offer to settle
on the basis that statements made during settlement negotiations are inadmissible.

R: Statements made during settlement negotiations, or contemplation of a settlement are
inadmissible.

A: Dr. Doom's statement of "l am sorry for your pain. | am offering you $40,000 for a
settlement” was made during an offer to settie, and all statements made during a settlement
negotiation, or contemplation of a settlement are inadmissible.

C: Sustained.

I: Dr. Doom's attorney should object to Dusty's testimony about an offer based on CEC
352.

R: Under CEC 352, relevant evidence may be excluded if it's probative value is
substantially outweighed by unfair prejudice, or other factors.

Jofl12



Exam Name: Evidence-KCL-F22-HStarr-R

A: Dr. Doom's offer to settle, in conjunction with his apology is substantiaﬂymgjg“Qr;@j}ic_l‘_igigal

ews*"than probative because it makes it seem as though Dr. Doom admitted guilt or negligence,
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when in fact an offer to settle could be simply an offer of peace, or a way of mitigating
damages and costs, and not an admission of negligence. Further, Dr. Doom's offer to settle
could mislead the juror's into believing Dr. Doom was admitting fault when he apologized,
and offered money.

C: Sustained.
Q2's overall conclusion: Dr. Doom's offer to settle will not come in.
Q3

I: Dr's Doom's attorney should object to Dusty's proffer of Dr. Doom having, or not having
liability insurance, on the basis of relevance.

R: Evidence is relevant if it (1) has any tendency to prove a fact, and (2) it is a fact of
consequence

A: Dr. Doom's attorney will argue that whether of not Dr. Doom has liability insurance does
ﬁc_)l have any tendency to prove he was negligent, and is not a fact of consequence because

e

having, or not having, liability insurance has nothing to do with whether-or not Dr. Doom was

. . o o 1 .o =R
negligent on this particular surger?.““%j\f}.b._n_. /é:/‘:'“) o ;5 ;:,‘f,d,\,w’:f
e — T e L1 3
oV

B‘ﬁ“é’ty'é(_éﬁa—mey will argue that Dr's Doom's possession, or lack of liability insurance has
any tendency to prove Dr. Doom anticipated being negligent, and an anticipation of being

negligent is a material fact because Dr. Doom was accused of negligence in this case.

e ——

C: Overruled.

I: Dr's Doom's attorney should object to Dusty's proffer of Dr. Doom having, or not having
liability insurance, on the basis that liability insurance, or lack thereof, cannot be used to
prove negligence of culpability.

R: Evidence of liability insurance cannot be admitted to prove negligence or culpability, but can be
used to show ownership or control.

dof12



~ Exam Name: Evidence-KCL-F22-HStar-R

A: Dr. Doom's having or not having liability insurance cannot be admitted to prove Dr. Doom was
negiigent, or culpable. It has no bearing on ownership or control in this case.

C: Sustained.

I: Dr. Doom's attorney should object to Dr. Doom's liability insurance status under CEC
352.

R: Under CEC 352, relevant evidence may be excluded if it's probative value is substantially
outweighed by unfair prejudice, or other factors.

A: Dr, Doom's liability insurance status would, if admitted, be substantially more prejudicial than
probative. The unfair prejudice would substantially outweigh any probative value, and potentially
mislead the jurors, waste the court's time, and confuse the issues.

C: Sustained.

Q3's averall conclusion: Dr. Doom's liability insurance status will not be admitted.

Q4.

I: Dr. Doom's attorney could object to (1) Sally's testimony about the contents of notes she found in
Dr. Better's office, and (2) could object to Dr. Doom reading the notes and burning them on the basis
of relevance.

R: Evidence is relevant if it (1) has any tendency to prove a fact, and (2) it is a fact of
conseguence.

A: Sally's testimony about Dr. Better's notes would have a tendency to prove a fact that Dr. Better
knew Dr. Doom failed to diagnose his tools, and that fact would be of consequence in this case

because it goes to Dr. Doom's negligence. 9

Sally's testimony about Dr. Doom confiscating Dr. Better's notes and burning them would tend to Wd
prove Dr. Doom wanted to hide evidence that could be used against him, and his act of taking and
burning the notes is a material fact to this case because it's indicative of Dr. Doom's deviation from
standards of care.

C: QOverruled as to both.

50f12



 Exam Name: Evidence-KCL-F22-HStam-R

A}
UJ'
I Dr. Doom's attorney should object to Sally's testimony based on the secondary evidence rule.
R: Evidence is admissible if it is the original writing, a duplicate, or a copy, and testimony of
secondary evidence is admissible if the documents were (1) lost or destroyed, (2) unavailable by

judicial process, (3) not produced by the party it would be used against if it was in that party's
possession, and (4) if the writings do not closely relate to the issue.

A: Sally's testimony of the Dr. Better's notes would be admissible because the original writing,
duplicates (if any), and copies (if any) were destroyed. Sally's testimony of those documents would
be considered admissible secondary evidence becuase they were destroyed by the opposing party,
and Dr. Better was unavailable due to his death.

C: Overruled.

I: Dr. Doom's attorney could object to Sally's proffer of Dr. Better's notes under propensity
character evidence.

R: Character evidence is inadmissible to prove acts of conformity therewith.

A: Dr. Doom's acts of destroying Dr. Better's notes, and not calibrating his surgery tools are acts in
conformity with the willful negligence he is accused of in this case because not calibrating tools is
negligent, destroying notes is negligent, and doing a bad job while intoxicated was negligent.

C: Sustained.

I: Dusty's lawyer should argue Sally's proffer should be admitted under exceptions to propensity.

R: Exceptions to character evidence include other uses, including Motive, Identity, Absence of
Mistake, Intent, Common scheme or plan, Opportunity, Preparation, Modus Operandi. and
Knowledge.

A: Here, Sally's testimony would be used to show Dr. Doom had knowledge that he failed to
diagnose his surgery tools because Dr. Better investigated, and found that out.

C: Sustained.
I: Dr. Doom's attorney should object to Sally's proffer under CEC 352.

R: Under CEC 352, relevant evidence may be excluded if it's probative value is substantially
outweighed by unfair prejudice, or other factors.

6o0f 12
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A: Sally's proffer would be substantially more prejudicial than probative because Dr. Doom's actions
of confiscating and burning Dr. Better's notes took place after the surgery, and although Dr. Doom's
actions are generally unsound, it does not have any relevance on whether of not he was negligent in
the surgery. However, Sally's testimony about what Dr. Better's notes read, specifically the part
about Dr. Better not diagnosing his tools is substantially more probative than unfairly prejudicial
because Dr. Doom's negligence is central, and "at issue” in this case.

C. Qverruled.

Qverall conclusion to Q4. Sally's proffers will be admitted.
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2)

1. Oscar’s (0) testimony about Todd (M .
R

3 -
DM should object to O's testimony about T under relevance, <"

All evidence must be relevant io be admissible. Evidence is "relevant” if it (a) has any
tendency to make a fact more or less probable than it would be without the evidence, and
(b) is a consequence of fact in determining the action. Under CA Prop 8, all relevant

evidence is admissible subject to CEC 352. /fSvecnre 7o forsriorms oo Crtze or
S Re E5vtans, Fr2E QALEY.

Here, O's testimony that Dwight (D) had assigned Ryan (R) to drive T to sales calls because
T's license had been suspended due to driving under the influence has a tendency to make

the fact that D knew about T's drinking problem more probable. ba,;p — Pl 25 TS
TN\ 4 g OF ConSEQUENCR

Overruled.

Dun-Middleton (DM) should object to O's testimony about T under impermissible character
evidence.

Character evidence is not admissible to prove an act in conformity therewith. o=

O's testimony that Dwight (D) had assigned Ryan (R) to drive T to sales calls because T's
license had been suspended due to driving under the influence cannot be used for v/ "'ﬁ@‘{w
propensity. This form ofir%putation evidence is showing that T had prior problems with ~ 8% ¢*°

"

drinking the mot be used to show that T now has a drinking problem that would ’qﬁ,ﬂfﬂf’ '

ake him liable for M's injuries. 15 1S NOT EXrporeT>3r0o Ay —
make him liable for M's injuries g}/%iﬁ e e iy
Opaf\[‘}“}us?’ S/@/}‘f P AR S

AR E<TIoN -
M should respond to DM’s@about O's testimony under exce| tion:g to character
evidence. T TJE&%@

Sustained.

Character evidence is not admissible to prove an act in conformity therewith: however, evidence of
specific past acts, wrongdeings, misconduct can be used to show: intent, preparation, identity,
knowledge, absence of mistake, motive, opportunity, or common scheme or plan.

4l 7
Character evidence can be used to prove knowledge of a fact or event. 5/‘2 ﬁgﬂ”/’”" ‘
"
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Here, O's testimony that Dwight (D) had assigned Ryan (R) to drive T to sales calls because
w( T's license had been suspended due to driving under the influence can be used to show
Cfu # (_that D had knowledge of T's drinking problem prior to the incident because this had been

o' going on for three years. These three years were more than sufficient time for D to know

about T's reputation as a drunk. ’3% Zﬁ ‘ ;:;;&g;g_ ﬁj};j&’;ﬁ- o
(>

DM should object to O's testimony about T under 4031%5. FRE. ON Y

Relevant evidence may be excluded if its probative value is substantially outweighed by the risks of
undue prejudice and other factors.

Here, O's testimony that Dwight (D) had assigned Ryan (R) to drive T to sales calls because
. % 's license had been suspended due to driving under the influence has high probative
w#ct” value. The testimony will not substantially outweigh the probative value with undue
prejudice because it will not enflame the passions of the jury in a way that it will favor M due

to this testimony. ~ e sor . Lirree @ Ade A rPT7S &
14 S f Y
SWD X i
Overruled. ¢ 4/93 ol f/f-d'
, Qoo ;MQ
®, = 4 ‘rL .} [f. l"f ’_[
2. C's testimony 7 Vﬂ'@ e ot P b
4 /.ff.- GF Kﬂr‘ g
= W ‘\D( LP(J fﬂ\F#‘ b‘l 2 ¥
DM should object to C's tesﬁmanw@nder relevancd’ ﬂj & IXL.I* . J#F’y%
. ,

pj

£,
All evidence must be relevant to be admissible. Evidence is "relevant" if it (a) has any 135‘5 15

il
i

G
o ﬂ,'ﬁ{ tendency to make a fact more or less probable than it would be without the evidence, and 4
W {b) is a consequence of fact in determining the action—tnederCA-Fropg 8, all relevam—
1" 1/ “\cevidence is admissible Subjectty CEC T2, FRE- ONCY _ 7 7trs A4

DM should object to C's testimony about management under impermissible character
evidence.

Character evidence is not admissible to prove an act in conformity therewith.

'Here, C's testimony regarding that in the last four years he at the office, he has seen six different
worker struck by vehicles in the office shows propensity. This testimony cannot be used to show that
because vehicles have been involved in accidents in the past, then they are more likely to be struck

““by accidents now. INEAR AN AT 1S

5
44*;04 .
5 H
g%’s‘;ﬁ""'
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f
Overruled. iy DOES FFHS JCEEFL HFPEALL ,)

T

M should respond to C's testimony apout management under routine.

The routine practice of an organization is admissible to show that business acted in accordance with
the routine on a particular occasion.

Here, C's testimony about reporting incidents to DM shows that the employees enagage in a routine
( ngg’ of reporting incidents when they aceur. The fact that C witnessed these incidents six times and

3 p':w pﬁg\f/ reported them all showia fputine that i€ regular, semi-automatic, and specific. - )
1 T ¢/ v S DE Lt v i
LE‘N fwg Sustained. Lﬁmz, e THE- - » ‘
! \“l rr (N '7/‘9UQ EQLEM'”D
M should respond to the objection about to C's testimony about management under -

exception under character evidence.

Character evidence is not admissible to prove an act in conformity therewith; however, evidence of
specific past acts, wrongdoings, misconduct can be used to show: intent, preparation, identity,
knowledge, absence of mistake, motive, opportunity, or common scheme or plan,

Character evidence can be used to prove knowledge of a fact or event.

Here, C's testimony regarding that in the last four years he at the office, he has seen six different
worker struck by vehicles in the office can be used to show that DM knew about these events taking
place on their premises because one of their workers had reported this incident to management on

various occasions, O, Bur eltty 1S KNl &G £ frm /o ?M?TD ¢S
Ir IR o THE CALEE o5 rdeo—eras 2 ANl VSt S
Absence of mistake Zou P B De g rEsRs,

Prior bad acts can be admissible to negate the possibility of mistake.

" Here, the fact that C reported this incident to management six times negates the possibility of the T
W' —~crashing into M as being a mistake. The prior bad acts that C is referring show that DM was aware

; gf s of the possibility of these injuries occuring in their parking.(Thus, it is not a m_i_s_te_al;g#o? oniﬁme
Ju’s 'r’q_ coincidence. Tor7s LBES Ao e E
%J . Lo rehesy Froetl
v <Sustained. ‘EJ . Nente op TS Regsprse -
T BUERCAME THE I TTAC ORI ECTIOM. -
DM should object to C’s testimony about management under 403/3}9@.\":';&1
0
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Relevant evidence may be excluded if its probative value is substantially outweighed by the rigks of
undue prejudice and other factors,

et
e —

B

Here, C's testifﬁ”&ﬁi regarding that in the last four years he at the cfﬁcé,-ﬁé-has six different
woz:r struck by vehicles in the officg/ has high probative value/ The testimony will fiot N

substantially outweigh the probative valuelwith undue prejudice because it will not erfflame

the passions of the jury in a way that it will\favor M due to this testimony. P iiigd fj;f
S 5 (ST
Overruled. OontCefonrs )13 > Does 1T Fonecs
SanGLe mpg@%@mm ELemens
3. T's testimony OR- FOMETHy e,

DM should object to T's testimony under competence.

Generally, everyone is presumed competent. A witness can be deemed competent if they can
narrate coherent events and give detailed facts.

n Heri :[,i___ahpre\sumed to be competent. Am]gy_gh he can not verbally speak, he is able to coherently
Qjﬁrrate evgr)t{Ejd answer questions b

linking in substitutionmy saying yes or no.

i D
: 7 AAALC LT,
Overruled. S L g , SO Mg”j
cor s gl 4037,
4. A's testimony . {

M should object to A's testimony under relevance.

All evidence must be relevant to be admissible. Evidence is "relevant" if it (a) has any
tendency to make a fact more or less probable than it would be without the evidence, and

(b) is a consequence of fact in determining the actiont-Under-CA-Prop-8-all-relevant

evidence-is-admissible-subject to ( EC m OM'/?’

Here, A's testimony that M was a careless, alcoholc has a tendency to make the fact that
she could have also been negligent when sustaining her injuries. The consequence of fact
;,3; that she could have potentionally been drunk at the time the incident occurred is@
v IR == : T
0 equence determining the incident, “w—> w D BECASE v Mg ’
'@:0‘50 consequence determining t ent. Su%%_r & e irmmen W EGU G EALE,
Do Nis B NG s £5. - -

BY Overruled.

M should object to A's testimony under impermissible character evidence.
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Character evidence is not admissible to prove an act in conformity therewith.

Here, evidence that M has a tendency to be drunk in the past cannot be used to show that M could

have pofentially been drunk in the moment of the incident. This evidence showsﬁopensity in M's

2 T LSE/ALG LWL Fewr FAAPS 5 A
conduct gf?_ . F.;,/ﬂg, ﬁg 4SS 1OBU oF THE Rel. forPOSE
Overruled, Yoo AN ALy ZE£P NECESTS So.

DM could respond to objection about to A's testimony under exceptions to character
evidence.

Character evidence is not admissibie to prove an act in conformity therewith; however, evidence of
specific past acts, wrongdoings, misconduct can be used to show: intent, preparation, identity,
knowledge, absence of mistake, motive, opportunity, or common scheme or plan.

No exceptions are available for DM's objection. ,41;7 EnvEne ARGt ﬁ‘g)
Overruled.
DI should object to A's testimony under @@'403.

Relevant evidence may be excluded if its probative value is substantially outweighed by the risks of
undue prejudice and other factors.

Here, A's testimony has high probative value to the facts of this case and the fact that M might be a
careless, dri oes not substantially ouweigh the probative value with undue prejudice. Although

the jury might hear this testimony and create a distaste for M, it will not enflame the passions of the
jury in & way that will sway them way or the other. 5{ At S0 ;}{ o=

f | r~ FROBATIVE VLT
OYBWUIG/CL f_};’fr%ﬁ! ﬂ!/%(yzs j;?y?m L 1351 BLE 29 FERENCE;

Y * seems ciee PUrs O

5&"6’# Ans> VP 25 LOD - -

END OF EXAM &/ﬁﬁﬁ'{"'f Od’,rfg C;ma /{‘.'Eaf:f:’

plofemdc SN [RUtiEs Ard i HesSes,
CF USELESS VERGBINCGE , Poy r L EAve
oy Loelee v YOF foeccos Cofee OF
BrEsrFond—LEE _YouR FACTS Fork
Deprer Ariseysis. CG T E S S S £ Cres
JoBB. Onf THE Lt r TRATHK,
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