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1) 

1. Type of Business Entity

Have Andrew, Bob and Christine formed a partnership? 

General Partnership 

A general partnership (GP) is formed when two or more persons agree to carry on as co­

owners a business for profit, whether or not they intend to form a partnership. No 

formalities such as state filing or a partnership are required. All partners are agents of the 

partnership for the purposes of carrying out the business of the partnership and have 

equal management and control. 

Here, Andrew (A), Bob (B), and Christine (C) formed a law firm together where they 

share the profits equally and make all business and management decisions. They did not 

file anything with the Secretary of State. By starting the business together, sharing 

management and sharing profits, A,B, and C have formed a general partnership. 

2. Status of Associate Attorneys

Are associate attorneys partners or employees? 

Partners do not receive a salary for partnership business. 

Associate attorneys at the firm are paid a fixed salary plus 25% of gross billing for any 

clients they bring in. Partners don't usually collect a salary, so that is the first factor that 

leads to the presumption that associate attorneys are employees. There don't appear to be 

any other aspects of their employment that would categorize them as anything but an 

employee. 
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3 .. Status of Senior Attorneys 

Are the senior non-equity partners actually partners? 

Limited Partnership 

Limited Partnerships (LP) are formed with at least one general partner and at least one 

limited partner and create a two-tiered structure with differing rights, duties, and liabilities. 

In order to form a LP, documents must be filed with the Secretary of State. Limited 

partners are not liable for the debts and liabilities of the partnership beyond their capital 

investment and have no management rights, and do not owe fiduciary duties to the 

partnership. 

Eventually, A, B, and C give the title of non-equity partner to certain senior attorneys in 

their firm. These attorneys have no management authority but they do share in profits, 

but only to a small extent (sharing 5% between them), not equally with the other partners. 

It is possible that A, B, and C were attempting to change their GP into an LP, but without 

filing with the SOS, they will remain a GP. Most likely, the founding partners were not 

trying to change the type of business entity they had created, but might have accidentally 

done so. 

However, calling the senior attorneys partners might create liabilities for both the firm 

and the senior attorneys with the partner title. 

Purported Partners 
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A purported partner is not an actual partner, but actions by the partnership and the 

purported partner may cause third parties to rely on the belief that they are actual 

partners. 

Here, A, B, and C have bestowed the title of non-equity partner or some senior associates 

and have given them business cards with the title of partner. As discussed in the scenario 

below with Martha and Nancy, this may cause liabilities for the firm and the individual. 

It appears that the senior associate non-equity partners are not actual partners, but some 

may be purported partners as well as being employees. 

4. Agreement between Martha and Nancy

Is the partnership liable for Martha's contract? 

The principal will be bound by a contract entered into by an agent if the agent has actual 

or ostensible authority. 

Authority 

Actual authority 

Actual authority may be express or implied. Express authority is created when authority is 

expressly given, either in writing or orally, to the agent. Implied authority is created when 

the agent believe they have the authority to act because it's necessary to carry out their 

duties, it's common for someone in their position to have the authority to act, or they 

have acted in a similar manner in the past with the principals knowledge. 
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Martha (M) did not have express authority because no one in the firm told her that she 

could agree to reduced rates. In fact, Martha expressly knew that the firm had a strict 

policy against such an act. Neither did Martha have implied authority because she had no 

reason to believe that she needed to sign the contract as part of her duties as a senior 

attorney, she had not done it before, and it was not common for a senior attorney in her 

firm to do so. 

M may argue that she thought she had the authority because "partners" have management 

rights, but nothing else in the relationship between M and the firm could reasonably be 

construed that way. 

Ostensible Authority 

Ostensible authority creates the appearance of authority and exists where the principal has 

held out the agent as having authority to act on their behalf and a third party reasonably 

relies on the agent having that authority. 

Here, M was given a business card by the firm with the title of partner. This is a 

manifestation by the principal, which in this case is the firm, that M has the authority of a 

partner. Nancy (N) was reasonable in her reliance on Martha's authority, because she had 

no reason not to think N wasn't actually a partner. When someone gives you a business 

card at a social function, it's not usual behavior to follow up to make sure it wasn't a 

fraudulent card, or to find out whether a law firm is confused by the meaning of the word 

"partner." 

Because M had ostensible authority, the written agreement she signed with N is valid and 

the firm will be liable for the contract. 

Does the firm have recourse against M? 
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Agents have a duty to indemnify the principal for intentional bad acts. 

Because M knew that she did not have actual authority, the firm may seek to have her 

indemnify them. They could potentially take the loss from the reduced hourly rate out of 

M's pay or bonus. 

END OF EXAM 
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2) 

PARTNERSHIP LIABILITY: TORTS 

In a general partnership, the partnership itself as well as all general partners are joint and 

severally liable for any torts committed within the authority of the partnership. A 

partnership can only act through its agents and each member is an agent of the 

partnership. They have equal management and control. Ordinary partnership decisions 

require a majority vote, extraordinary partnership decisions require a unanimous vote. 

Partnership liability for torts follows agency principals of authority: actual 

(express/implied) and ostensible authority. The partnership will be liable where the 

partner had the authority to act. 

ACTUAL EXPRESS AUTHORITY 

A partner has actual express authority when the partner has a vote of the partnership to 

do something or if in the partnership agreement. 

Here, Amy (A) is a general partner at a law firm. There was a firm policy that required all 

attorney carry their company issued phones on them at all times and required that client 

emails get responded to immediately. There are no facts to indicate a specific vote by the 

partners however having company policies are critical to the functioning of a business. It 

is likely that this policy was voted on unanimously by all partners. When A answered this 

email she was specifically acting under the authority of the partnership because she was 

doing what the written and voted on policy required. The firm will argue that A did not 

have express authority because she was driving. And texting and driving violates the law 

and the law firm would never implement a policy that required attorneys to break the law. 

The firm will argue that when Amy broke the law she was acting outside the authority of 

the partnership. 
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ACTUAL IMPLIED AUTHORITY 

A partner has implied authority when he reasonably believes he had the authority to act 

on behalf of the partnership for necessity, prior dealings, or customs. 

Here, A will argue that she was acting under implied actual authority because she felt she 

must respond to the email out of necessity because it was an urgent client email. She may 

have felt that the customs of the firm was to at least acknowledge the email through voice 

commands to prove the requisite acknowledgement as per the firm policy. 

There is a strong likelihood that a court will find A had both actual express and implied 

authority when she negligently caused the car accident. 

OSTENSIBLE AUTHORITY 

A partnership will be liable when it has given the appearance that a partner has authority 

( cloaked the partner in authority) and a third party reasonably relies on that appearance of 

authority. 

There are no facts to suggest this type of authority is implicated. 

CONCLUSION: The court will likely find that Amy was acting with partnership authority 

when she caused the accident. 

WHO IS LIABLE FOR DAMAGES? 

JOINT AND SEVERAL LIABILITY 

In a general partnership, the partnership itself as well as all general partners are joint and 

severally liable for any torts committed within the authority of the partnership. Partners 
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are joint and severally liable for torts. However, the partnership or each individual partner 

may seek indemnification. 

Here, Amy caused the accident and was acting within the scope of partnership authority 

when it happened. Plaintiff has sued ABC partnership and all of the partners A, B, C, 

individually. The partnership and the general partners personally will be held liable for the 

full amount of the damages awarded to the plaintiff. 

INDEMNIFICATION: 

Indemnification is when a first party's actions cause a second party to incur liability. The 

second party can sue for indemnification, to be held harmless for the damages caused by 

the first party. 

Here, the partners might try to seek indemnification from Amy because she was on her 

phone while driving, whether or not it was illegal, they will argue it was reckless and that 

her recklessness was outside the authority of the firm and they should be held harmless 

for Amy's negligent actions. 

SAM: 

Sam is not a partner of the firm. Same has contract dealings with the firm and the firm 

shares some profits with hilll but he has no control over the operations and management 

of the firm. He has the appearance of a limited partner because he shares an office space 

and receptionist, which is likely why Plaintiff included him in the suit. But he is not a 

partner and rents that space. The facts explicitly state that Amy Bob and Carl are the 

partners of agenera/partnership. Thus, Carl cannot be a partner. 

CONCLUSION: ABC firm is joint and severally liable with Amy, Bob, and Carl as 

general partners, personally liable. Bob and Carl can seek indemnification for Amy's 
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conduct that cost the firm and the partners personally in damages. Sam is not a partner 

and will not be liable for the actions of Amy that caused damages. 

END OF EXAM 
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3) 

1. Marsha's Status

In order to determine whether Sunshine Farms ("Farms") may be vicariously liable for 

Marsha's tortious conduct, the nature of the relationship between Farms and Marsha must 

be established. 

Here, the facts state that Marsha drove a truck, made routine deliveries, and undertook 

other driving responsibilities for Farms. She maintained her own insurance, paid for any 

tickets she might receive while operating a Farms vehicle and was available on call for 

assignments. When she was on call, Marsha had the right to refuse any Farms assignment 

and to drive for other companies, which she did on occasion. 

Based on these facts, Marsha would likely be considered an independent contractor 

because she maintained her own insurance, paid for any tickets she may receive, worked 

on an on call basis, and had the right to refuse assignments which means that although 

she worked for Farms benefit and with their assent, they did not control when or how she 

worked. 

2. Farms' Liability

Generally, a principal is only liable for the tortious conduct of an independent 

contractor when the conduct was committed in the normal course of business. 

Here, Marsha accepted an assignment from Farms to drive to Sacramento. 

Specifically, she was to proceed North from Bakersfield by way of Fresno where she was 

to remain overnight. She was also specifically told not to smoke while in the Farms truck. 

The next day, instead of proceeding directly to her prescribed route, she drove an hour 

East into the foothills and conducted some personal business. When she got back on the 
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highway to head North towards Sacramento (the route she was supposed to be on), she 

stopped for gas to fill the truck and buy a pack of cigarettes. She smoked a cigarette in the 

parking lot of the gas station, and before getting back in the truck, she attempted to put it 

out against the side of a steel container. The container held flammable liquid and ignited, 

causing serious damage to the gas station property. 

Based on these facts, Masha took a frolic (as opposed to a detour which would be 

shorter, like stopping for breakfast or turning back because she forgot something at the 

gas station) when she drove an hour off of her prescribed route to conduct personal 

business. It is likely that Marsha's frolic was at least contributing factor to her need to stop 

and fill the Farm truck's gas tank, so stopping at the gas station could be considered part 

of the frolic even if the gas station was on her prescribed route. Smoking itself is also not 

within the regular scope of Marsha's duties as a driver. These facts combined with her 

status an independent contractor make it unlikely that Sunshine Farms would be held 

vicariously liable for the damage Marsha caused to the gas station. 

3. Conclusion

Based on the facts as presented, Marsha would likely be considered an independent

contractor. Based on her status as an independent contractor and the specific 

circumstances surrounding the incident at the gas station, it is likely that Sunshine Farms 

would not be held vicariously liable for the damage to the gas station. 

END OF EXAM 
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