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Child is unable to appreciate the risk of injury (4) Learned Hand Formula - burden is � slight compared to magnitude of risk. �'-\ �-\ ¾ o._{\o,_��� j � �J'Q\.

k__ 
°'-� \\"'-'-::>�� \�t.lo-.v-..'\'�\

Therefore, Lloyd and Opal had a duty imposed via RFP. \)'{\.<.\. lut S� j
w¼\ °'\)W''.\ 'o�\v{\���. f�1�(SL; 

1.3 Special Relationship
� �� \_.,\J1,-'•"-�

7
"\� 

� � \o__ S.c>-S\'--While Lloyd and Opal were neighbors with Ed and Shirely, there were unaware of their 
grandchildren visiting and the facts are devoid of any evidence that there was a special 
relationship between Lloyd and Opal and Percy and Patrick. 
Therefore, there is no duty imposed on Lloyd and Opal via special relationship. 
1.4 Statute

The facts are devoid of any mention of statute. 
Therefore, there is not duty imposed on Lloyd and Opal via statute. 
2. SOC can be established via (1)RPP (2)custom or habit (3)statute

2.1 Reasonably Prudent Person Standard

Here, Lloyd and Opal had a duty to adhere to a standard of care established via 
Reasonably Prudent Person Standard (RPP). This standard provides that a reasonable 
standard of care given the context of the circumstances, must be adhered to in a manner 
that a reasonably prudent person under the same circumstances would do so. In this case, 
Lloyd and Opal knew that it would cost $20,000 to have the dangerous pool removed. 
The facts state that the couple erected a fence and placed numerous signs around the 
fence saying KEEP OUT: PRIVATE PROPERTY. The facts are devoid of any evidence 
that $20,000 was beyond Lloyd and Opals means, but it can be reasonably inferred that 
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Here, Lloyd and Opal could claim assumption of risk as a defense since Percy and Patrick 
are both 13, and it is reasonable to infer that they are able to read signage. �l \. 
6.3 Comparative 

Here, if they reside in a jurisdiction which utilizes comparative negligence as a defense�\-, 
Lloyd and Opal may claim that they are only liable for whatever percentage of faul0 �� actually falls onto them. They could argue that some fault lies with Ed and Shirely for not� adequately supervising their grandchildren, therefore breaching their duty to standard of 
care to the boys, and engaging in negligent behavior. - � 'oo�s' Qw{\ \\��(Q_,

C,c�\e\_ �� ��­
w�� sue �s c,... \s�\\ 

� �o--J-7 . 
B. Patrick vs. Lloyd and Opal

NEGLIGENCE 

An individual has a duty to act within an applicable standard of care in order to 

prevent damage or injury. Breach of this duty to meet a standard of care, causing 

harm or injury, is deemed as negligence. 

1. DUTY can be established via (1)Affirmative act (2)RFP (3)Special Relationship

(4)Statute

1.1 Affirmative Act 

Defendant might have a duty imposed via affirmative act if their act puts plaintiff in 
position of peril or if defendant happens upon a plaintiff in an emergency, initiates rescue 
of plaintiff, then abandons or aggravates the condition of plaintiff. 
Therefore, there is no duty imposed on Lloyd and Opal via affirmative act. 
1.2 Reasonably Foreseeable Plaintiff (RFP) 
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Here, Lloyd and Opal owed a duty of care via reasonably foreseeable plaintiff standard. 

While Percy and Patrick were technically trespassers, and no duty is owed to undiscovered 

trespassers, they are also children. The theory of attractive nuisance can be used as a 

defense to the "no duty owed to trespassers rule". To have a successful claim of attractive 

nuisance duty, one must satisfy these 4 elements: (1)Landowner must be aware of the 

danger on their property (2)children are foreseeable plaintiffs and frequently trespass (3) 

Child is unable to appreciate the risk of injury (4) Learned Hand Formula - burden is 

slight compared to magnitude of risk. 

Therefore, Lloyd and Opal had a duty imposed via RFP. 

1.3 Special Relationship 

While Lloyd and Opal were neighbors with Ed and Shirely, there were unaware of their 

grandchildren visiting and the facts are devoid of any evidence that there was a special 

relationship between Lloyd and Opal and Percy and Patrick. 

Therefore, there is no duty imposed on Lloyd and Opal via special relationship. 

1.4 Statute 

The facts are devoid of any mention of statute. 

Therefore, there is not duty imposed on Lloyd and Opal via statute. 

2. SOC can be established via (1)RPP (2)custom or habit (3)statute

Here, Lloyd and Opal had a duty to adhere to a standard of care established via 

Reasonably Prudent Person Standard (RPP). This standard provides that a reasonable 

standard of care given the context of the circumstances, must be adhered to in a manner 

that a reasonably prudent person under the same circumstances would do so. In this case, 
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Lloyd and Opal knew that it would cost $20,000 to have the dangerous pool removed. 

The facts state that the couple erected a fence and placed numerous signs around the 

fence saying KEEP OUT: PRIVATE PROPERTY. The facts are devoid of any evidence 

that $20,000 was beyond Lloyd and Opals means, but it can be reasonably inferred that 

since they decided "to put it off for a while", they were unable to pay for the removal of 

the pool. 

3. BREACH can be tested via (1) RPP (2)Hand Formula(cost to remove pool is

$20,000 compared to magnitude of risk of injury) (3) Negligence per se 

3.1 Reasonably Prudent Person Standard 

A reasonably prudent person in a similar circumstance would have either payed to have 

the pool removed, if financially able, or acted similarly to Lloyd and Opal by making the 

danger known and closing it off by erecting a fence around area, intended to prevent 

trespassers from injury. 

3.2 Learned Hand Formula 

Here, the cost(burden) of repairing the pool was $20,000 compared to the magnitude of 

risk of injury. Lloyd and Opal took precautions to secure the danger behind a fence and 

made the danger well known with visible posted signage. 

3.3 Negligence per se - When breach of statute results in injury to the class of 

person that the statute intends to protect. 

The facts are devoid of any mention of statute. 

Therefore, there was no breach of duty or standard of care via negligence per se (statute). 
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4. CAUSATION - A defendant's conduct must be the actual cause in fact and 

proximate cause of the plaintiff's injuries. 

4.1 Actual Causation can be determine via the "but for" test or in the case of 

multiple defendants, the "substantial factor" test. 

Here, but for Lloyd and Opal's inability to remove the dangerous pool from their 
property, Percy would not have been severely injured and Patrick would not have 
witnessed the traumatic event.
4.2 Proximate - foreseeability - unforeseeable superseding event , foreseeable 

intervening event 

Here, since Lloyd and Opal live near other individuals of their age group, it is reasonably 
foreseeable that grandchildren might explore the grounds near their house. The 
foreseeability can also be inferred from Lloyd's erecting a fence and posting signs around 
the pool. If Lloyd and Opal did not foresee that there would be children or adults at risk 
of injury from the dangerous pool, they would not have enacted such efforts to make the 
risk know.
Therefore, Lloyd and Opal were the proximate cause of Patrick's emotional distress. 

5.DAMAGES

5.1 general damages- pain and suffering - p must be cognitive of pain and suffering
Here, if Patrick succeeds in his claim of NIED against Lloyd and Opal, me might be able
to recover for pain and suffering. "..:::; 1{)(>,-..-S. CY\ ffiE � \IA \g__ \ f) 

�RtA� (K\o\ oJ¼��
5.2 specific damages- loss of wages, medical bills, life-work expectancy� i ��

er

�i\ ��11(\ � \\'f{\(Q___,,

10 of 12 



ID: 

Exam Name: Torts-SLO-F24-Ulz-OS 

Here, Patrick is 13 and likely did not have a job. He also did not suffer any injuries that 

would require him to go to the hospital. 

Therefore, it is unlikely that he would recover for special damages. 

Punitive damages-malicious or reckless conduct by def. 

Here, Lloyd and Opal did not act recklessly or maliciously. 

Therefore it is unlikely that Patrick will recover punitive damages. 

6.DEFENSES

6.1 Contributory 

Here, Lloyd and Opal could claim(if there live in a jurisdiction that permits contributory 

negligence) that some fault lies on Ed and Shirely for not supervising the two young boys. 

If successful, Percy and Patrick would not be able to recover if their grandparents 0ocos 

parentis) were in any way negligent and therefore partially at fault for the emotional harm 

and injuries sustained. 

6.2 Assumption of Risk 

Here, Lloyd and Opal could claim assumption of risk as a defense since Percy and Patrick 

are both 13, and it is reasonable to infer that they are able to read signage. 

6.3 Comparative 

Here, if they reside in a jurisdiction which utilizes comparative negligence as a defense, 

Lloyd and Opal may claim that they are only liable for whatever percentage of fault 

actually falls onto them. They could argue that some fault lies with Ed and Shirely for not 
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adequately supervising their grandchildren, therefore breaching their duty to standard of 

care to the boys, and engaging in negligent behavior. 

j 1. NIED - contemperaneous, presence at time of the event, closely related with

victim, suffer physical and or emotional damages. � \.

Here, Patrick and Percy are both grandsons of Ed and Shirely, however, the facts do not 

give clarity to the relationship between the young boys. Given they share grandparents, 

they could either be brothers or cousins. This satisfies the "closely related" requirement 

for NIED. Patrick was down at the bottom of the pool when Percy fell in, and it can be 

reasonably inferred that Patrick saw Percy fall into the pool head first and suffer sever 

injuries. A reasonably prudent person would assume that witnessing such an even would 

cause severe emotional distress. 

Therefore, if Patrick can prove that he suffered emotional damage from watching his 

family member, Percy fall head first into the pool and get severely injuries, then he could 

be successful in a claim of NIED. 

ENDOFEXAM 
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3) 
NEGLIGENCE 
A prima facie case for negligence requires the elements of duty, breach, causation and 
damages. 
DUTY 
Duty is the defendant's legal obligation to keep others from harm. Duty can established � . by reasonably foreseeable plaintiffs in the zone of danger created by the defendant, statute

�Qj_ 
and special relationship. A car creates a wide zone of danger to drivers, passengers and 
pedestrians. Here, Devon's duty is significant. 
Devon's duty is to all reasonably foreseeable plaintiffs, including other drivers, passengers 
and pedestrians. 
STANDARD OF CARE 

� The defendant's standard of� can be established by the standard of the reasonably 
prudent person, special relationship and statute. 

l���S�The reasonably prudent standard is best measured by what the RPP would act in similar 
circumstances. Here, the standard of care is a reasonably prudent driver. A reasonably 
prudent driver would not attend to any text messages, even if the display was on the 
console. Here, the facts say Devon was distracted and not necessarily reading the 
message. - hM�W k_,'-"M-� �0. � "'- fnt� iONJ�

(YV.a-* (_ � C'(Y\ t9. Devon c0ulcl be liable for ne.gl.�gence undei; the reasonably prudent person standard of 
care. 
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RESPONDENT SUPERJOR/PRJNCIPAL-CONTRACTOR 
An employer can be found liable for an employee's negligent act committed within the 
scope of employer under the doctrine of respondent superior. Generally, a principal is not 
liable for the damages of an independent contractor, ;inless the contractor is presented. to 
the public as an actual employee of the company. The facts state that Devon moonlights 
a;;_ independent contract for a rideshare app. � \ 

"-=; w�-\ �()-A\J\ �ru �� The rideshare app likely does not owe Pedro a duty of care.�i'fvL- � �\Cl\� Co�

BREACH 7_ V·J'o\.___ ?_
�� . Reasonably Prudent Person � \ 

� The reasonably prudent driver would take extra care driving with a passenger. Here 
Devon could have disabled her car's console screen in order to not be distracted while 
driving. 
Devon could be liable for breach by not acting as a reasonably prudent driver. 
Negligence Per Se 
Negligence per se is measured by breach of a statute intended to prevent the type of harm 
that happened to the plaintiff, the plaintiff is in the class of people the statue is designed 
to protect and the violation is the cause of the harm. Here, there was a new state law that 
made it illegal to drive wearing high heels or platform shoes. The statute is designed to 
prevent harm to other drivers, passengers and pedestrians. Devon wore platform heels. 
However, her shoes }Vere not the cause of the �cident. She was distracted by a text 
�essage. �, Q,� � \iP\ 

Devon is unlikely to be found¥, of negligence per se. 
\����0-:, 
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�� Causation is proven by actual)factual) cause and proximate 0egal) cause. Actual cause is measure by the "but-for" test. But for Devon's distracted driving, Pedro would not have been crushed and his leg would not have needed to be amputated. When the actual cause is uninterrupted and directly causes the injury, it is also the proximate or legal cause. Here there were several intervening causes leading to Pedro's injury. Intervening actsare unforseeable events that limit causation. Examples of intervening causes can be other acts committed by multiple tortfeasors. Supervening causes are intervening causes that sever liability for negligence, such as acts of God. Here, another car entered the upcoming intersection. Devon managed to avoid the other car but ran into a telephone pole that snapped due to the phone company's failure to maintain and repair its poles for years. The company's telephone poles had caused multiple recent accidents. 
, ""'- Devon is the actual cause of Pedro's injury and could be considered the proximate cause.
A\ .. 

� 
The other car is a concurrent cause of Pedro's injuries but is unlikely to be found liable. 
The telephone company is the proximate cause of Pedro's injuries and could be found be liable for Pedro's injuries if Pedro and Ava pursue that negligence claim. 
DAMAGES 
Damages are required for a claim of negligence. Dagiag��r:, classified by general(hedonic) damages, special (pecuniary) damages and��ere, Pedro lost his leg which likely cause severe emotional distress and entitles him to damages. The injury ended his career as competitive dancer which entitles him to general damages and special damages, including pain and suffering during his recovery and possibly longer, significant immediate and ongoing medical expenses, and likely a lifetime of lost wages. Dancing likely caused him enjoyment outside of his career. r I 
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Ava, his girlfriend, might be entitled to loss of consortium damages, though these 
damages are g�erally only available to s:pouses.1-v� f\ unlikely to recover any damagesfrom her career setback as Pedro's dance part:nec ,W � r--A � . \.r-,j DEFENSES I c�ec.a{\o-r" '-0 

The rideshare app will argue that they are not liable for the damages caused by Devon because she is a contractor, not an employee. 
The rideshare app's defense will likely be successful. 
Devon does not have many defenses available. She was not reading the text from her cell phone in her hand or reading it from the car's console screen. But her distraction 
ENDOFEXAM 
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